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Agreenient was executed, but only to the extent that such additional mitigations are required by
CEQA.

Section 3.10. State and Federal Law. As provided in section 65869.5 of the
Development Agreement Statute, this Agreement shall not preclude the applicability to the
Project of changes in laws, regulations, plans or policies, to the extent that such changes are
specifically mandated and required by changes in State or Federal laws or by changes in laws,
regulations, plans or policies of special districts or other governmental entities, other than the
City, created or operating pursuant to the laws of the State of Californi % "Changes in the Law").
In the event Changes in the Law prevent or preclude compliance w /’ &"or more provisions of
this Agreement the Parties shall meet and confer in good faith in jﬁr to determine whether

such provisions of this Agreement shall be modified or suspende formance thereof
delayed, as may be necessary to comply with Changes in the* and Developer shall
agree to such action as may be reasonably required, but t . /arfies shall %

% t to preserve the
original intent of this Agreement to the maximum ext easﬂjle This Agr g t and the
Project Approvals shall remain in full force and e}%%nless d until amende i dance
with the requlrements of this Agreement, and, in t this ‘Aoreement and %lect
Approvals shall remain in full force and effect to the ex %} / e, are not incon¥i stent with
such laws or regulations. Nothing in this Agreement shallip

/ lude City or Developer from
contesting by any available means (inclu al%ng administrative f dlclal proceedings) the
applicability to the Project any such Ch f{/ i e Law. Notwith / dlng the foregoing, if
Changes in the Law preclude or substantiall / elay perfo f%é{ in a manner that makes
the Project economically infeasible, the Part\/f;ad f. /%/ﬁted i s sole and absolute
discretion, may terminate thls Agreement by fft vi W 5%&1% of such termination to the

Y,
other Party. /
ARTICLE 4. D/E ////}JOPER %OMMITME@/T AND SPECIAL PUBLIC BENEFITS

O . | 4
Section 4.0]. Spe%ﬁj/ %Eé// efits to th%{ As consideration for the City's
promises up{) }Z}”Qf/’ A eemen// per agtecs to make the payments for affordable housing,

velop
recrea%

purpose treet vements, as set forth in Exhibit F,
,7/ ‘Bedtion 4.02. Tax

// //’
///’Charge %éssments Fees and Exactions. Developer agrees to
pay all ta%;{j;}c arges, fees, sessme
this Agreeme %«d the Appl/ ble Law.

d exactions which are payable by Developer under
Section 4. 0/{ ‘%g ]tlllgf/Connectlon Fee. City may charge and Developer agrees to pay all

Utility Connection F/éf{ set forth in Article 5.

\

Section 4.04. Processing Fees.

A. Developer shall pay City for its actual costs of application review, permit
issuance, monitoring, inspection, and processing for all Subsequent Approvals and the work
done pursuant to them. Actual costs shall be limited to (i) itemized City employee staff time,
billed at the hourly rates established annually by the Director of Finance, (ii) any invoices
payable to third-party providers of goods or services, (iii} any fees charged to the City by third-
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party agencies for review or inspection of the Project. Any flat fees payable under City
ordinance or resolution shall be treated as deposits towards actual costs.

B. City may, in its sole discretion, contract with one (1) or more outside inspectors,
engineers, architects, attorneys, financial advisers, or other consultants (each a "Consultant" and
collectively "Consultants") to perform all or any portion of the application review, monitoring,
inspection, testing and evaluation services to be performed in connection with review,
construction and development of the Project. With respect to engineering review, in order to
accomplish the requisite monitoring, inspection, testing and evaluation of on-site private
facilities ("Engineering Inspections"), the City Manager, or his/her dgs one &e, in his/her
reasonable discretion may approve the retention of a design eng19 bt
supervision the Engineering Inspectlons may be carried out, a and; :
completion of improvements, in a report which shall be submniit ed to Cif %hat the improvements
are acceptable in form and substance to City, that such i g /gvements we % structed in
conformance with the approved plans and spemﬁcano/ that all such o/é as performed in
a workmanlike manner.

,/
C. City shall establish a deposit account fo// / / fgper The deve], er dep031t
account agreement shall provide for an initial deposit of fundé and a method for periodic
replenlshment as expenses are incurred sg that a sufficient b ﬁﬁ}e remains to cover currently

accruing costs. //
: iy, SO
Section 4.05. New Fees and Char «{( A y variation, modification,

change or amendment to the PrOJect the Ex1s // /af;sf ubsequent Project Approvals
that is inconststent with t )' opment Agr@g ent and re es its amendment shall entitle
City to impose new an 1/// Developm: L}t Impact Fées and exactions on the amended
part of the Project, l}; /g/%) on the / e rtlon of the I‘;;OJ ect that is the subject of the Development
Agreement amendnient 6¢ g othe / se mconsmten{// ith this Development Agreement and only
to the extent that the varia / or amendment is part of a City-wide

/// /% /)g}}/%//’//

/ RTICLE 5. UTILITIES
"////// /
Sec/{fo 5.01. Alloca( 1on of Water and Wastewater Services. City hereby agrees and that

the Project sﬁ%e and herelys deemed to be exempt from the City Growth Management

\\\\\\\

\\
\
\

System pursu ectlon 12;020.050 F and that the water and sewer service allocations set
forth in Exhibit ere ()// made to the Project. City agrees that unless prohibited by a
moratorium lawfully %ﬁd by another governmental agency, or by action taken by the City in
accordance with Sectign 3.03, no ‘change in Existing Rules shall reduce or eliminate these
allocations.

Section 5.02. Will-Serve Obligation. The allocations of water and wastewater capacity
in Article 5 shall constitute the "will serve" obligation of City with respect to the Project. Said
"will serve" obligation of City is vested by this Development Agreement. The water and waste
water allocations set forth in Exhibit H shall constitute the allocation for the Project, as that term
is defined in the City's Municipal Code. Any needed additional allocation of water or
wastewater service capacity to the Project or the Property shall be subject to the Growth

10
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Management provisions of the City's Municipal Code, if any, in effect at the time of such
request. This provision shall supersede any conflicting City codes or regulations in effect as of
the Effective Date.

Section 5.03. Utility Fees, Charges, and Exactions. Developer shall pay all utility fees,
charges, and exactions as set forth in the Applicable Rules, provided, Utility Connection Fees
shall be in the amounts and for the capacities set forth in Exhibit H.

ARTICLE 6. DEVELOPMENT STANDARDS AND RE /)JIREMENTS

Section 6.01. Compliance with State and Federal Law. D//e// opez% at its sole cost and
expense, shall comply with requirements of, and obtain all pen}\' : 4{@} approvals required by,
regional, State and Federal agencies having jurisdiction over thic PrOJe%Developer shall defend

. N o /% iiers
(with counsel reasonably acceptable to the City), indemni %, assyme all ,gp}nmbﬂuy for, and
hold harmless City and its officers, officials, employee; o’f/ﬁmeérs, agents’ /:2,// epresentatives
from and against any and all present and future liab s, obligations, orders, ¢laj
fines, penalties and expenses (including attorneys

ydegs d costs) arising out of ot
connected with Developer’s or its contractors' obligau{%néj%'f a%/)// 6.comply with g}
Wage Laws, including all claims that may be made by cof| ; ors, subcontractors or other third

party claimants pursuant to Labor Code ggctions 1726 and /g/)/

e

W\\ .

2

i / 2 ’
ARTICLE 7. MORTGAGEE PR(/fﬁ@% N AND ES L CERTIFICATE
. 4
. s A , ,
Section 7.01. Mortgagee Protection.”This 4 @ be superior and senior to any

foregoing, no breacl} %; feat, render ii//ﬁyalid, diminish or impair the lien of any
Mortgage made in goo /f f value, but all'gf the terms and conditions contained in this
% . kA
}jtlve agaifist and shall run to the benefit of any person

Agreement shall be bindir{f? oy //g/ %
or entity, m(%%%ﬁ% dee %}@ r//-,ust/%/ﬁ{f{/
or Posseg;'/ 1 to th f;fff/f}s al

Zﬁﬁf/g/ﬁ/// r mortgagee ("Mortgagee"), who acquires title
foreclo

. . . A .
!1en pl:aced upon the Prope 1 y portion thgr/; ; '?ﬁer the d , e of recgrdlng tI.1e Agreement,
including the lien of an//// é ust or mortgage ("Mortgage”). Notwithstanding the
‘eof shall'de
and

Serty, fcﬁ/ ortion thereof, by foreclosure, trustee's sale, deed in lieu of
{ire or otherwis%://// //%%//}//

2 .
Section 7.02. Mont //

doece Notg%igated. Notwithstanding the provisions of Section 6.01
above, no M ﬁ;g agee shall h // any obligation or duty under this Agreement to construct or
complete the cg/%’/ nction of it provements, or to guarantee such construction or completion;
provided, howeve/{/j;; ta ﬁgagee shall not be entitled to devote the Property to any use
except in full comph%/f/’ ith the Project Approvals nor to construct any improvements thereon
or institute any uses othér than those uses or improvements provided for or authorized by the

Agreement, or otherwise under the Project Approvals.

Section 7.03. Notice of Default to Mortgagee. If City receives a notice from a
Mortgagee requesting a copy of any notice of default given Developer hereunder and specifying
the address for service thereof, then City agrees to use its best efforts to deliver to such
Mortgagee, concurrently with service thereon to Developer, any notice given to Developer with
respect to any claim by City that Developer has committed an event of default, and if City makes
a determination of noncompliance hereunder, City shall likewise use its best efforts to serve

I
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notice of such noncompliance on such Mortgagee concurrently with service thereon on
Developer, Each Mortgagee shall have the right during the same period available to Developer
to cure or remedy, or to commence to cure or remedy, the event of default claimed or the areas of
noncompliance set forth in City's notice. If a Mortgagee shall be required to obtain possession in
order to cure any default, then vis-a-vis the Mortgagee, the time to cure shall be tolled so long as
the Mortgagee is attempting to obtain possession, including by appointment of a receiver or
foreclosure but in no event may this period exceed one hundred twenty (120) days from the

City's notice.

Section 7.04. Estoppel Certificate. /

A. Either party may, at any time, and from time to & /%j %ver written notice to the
other party requesting such party to certlfy in writing that, to t e of the certifying
party, (i) this Development Agreement is in full force an / ec’tand a b1 obhgatlon of the
parties, (ii) this Development Agreement has not been af endéd or modifie é/ f so amended or
modified, identifying the amendments or modificatiof , and (111) the requestm / 1s not in
default in the performance of its obligations underitt %evelop '/ent Agreement / //ﬁl default,
to describe therein the nature and extent of any such %{t - g/requestmg part may
designate a reasonable form of certificate (including a le ei's orm) and the party receiving a
request hereunder shall execute and retugn 1 such certificate o / / a written, detailed response
explaining why it will not do so within th f’/ days follow1 e receipt thereof. The City
Manager shall be authorized to execute an 4/ l%é% requested ’ 4 sWeloper hereunder.

Yoo

7

B. Developer and City acknowle(? e th hereunder may be relied upon
by tenants, transferees, m % artners, bond %lsel un %ners, bond holders and
Mortgagees A requ % %/jﬁ el certlﬁcat hall clearIy indicate that failure of the
receiving Party to r /, w1th1 th1rty (3 0) y period will lead to a second and final
request and fallure to re /second and find //7 équest within fifteen (15) days of receipt

thereof shall be deemed a % g//; ﬁcate Failure of either Party to execute an
estoppel cert %;@‘7 1 not I %{}&%ﬁ/ y that Party, provided that in the event the
//

Party to the req {s sen ge not respond within the required thirty (30) day period, the
requ?}// Party may ser/ gecon ; /al request, and failure by the responding Party to
respbnd- %m fifteen (15) from receipt thereof (but only if the requesting Party's request
contains a statement thgg 11ure” the responding Party to respond within this fifteen (15)

certificate and relied tpon as such by the requesting Party, tenants, transferees, investors,

day period sh Ir;%nstltute a;%éproval) shall be deemed approval by the Parties of the estoppel
bond counsel, und /gond holders and Mortgagees.

//

ARTI LE 8. COOPERATION AND IMPLEMENTATION

Section 8.01. Subsequent Project Approvals. Developer and City acknowledge and
agree that Developer intends to submit applications for Subsequent Project Approvals, In
connection with any Subsequent Discretionary Approvals, the City shall exercise its discretion in
accordance with Applicable Law, the Project Approvals and, as provided by this Agreement,
including the reservations of authority set forth in Section 3.04.

12
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Section 8.02. Acquisition of Land Owned by Third Parties. In any instance where
Developer is required to construct any public improvement on land not owned by Developer,
Developer, at its sole cost and expense, shall acquire or fund the acquisition of, the real property
interests necessaty for the construction of such public improvements. If requested by Developer,
where the affected property owner has rejected an offer by Developer based upon market value
as determined by an appralsal prepared by a City approved appraiser in cooperation with City,
and upon Developer's provision of adequate funding, City shall promptly and timely negotiate
and seek the purchase of the necessary real property interests to allow Developer to construct the
public improvements as required by the Project Approvals. Under these ircumstances, in
accordance with the procedures established by law, including Gove fent ent Gode
Section 66462.5(a), requlrmg approval of a final map where neithe I the subdivider nor public
agency has an interest in land sufficient to allow offsite i impro )} e {/§ be constructed or
installed where City fails to acquire the necessary property 1 ests b ?}?;?tlatmn City shall

consider use of its power of eminent domain to acqurre s ,;eai Jprope ests. Developer
shall pay all costs associated with such acquisition or g¢ demriation procee Notlnng
herein is intended to or shall prejudge or commit %/,, egardlng/any findings an/ 1 //c} inations
required to be made in connection with adoption 6f4/ ;/; lutlon/” necessn:y %ﬂ

,//

Section 8.03. Other Government Permits. City ﬁ/ ooperate with Developer, to the
extent appropriate and as permitted by 1 a,)y in DeveIoper S e to obtain, as may be required,
permits and approvals from other governim ities. //////

,;5 //}///

\\\\\\\\,\
\\\*8

C1ty sl}/ comply with the

;%/lo the Project.

Section 8.04, Mitigation Measures. “Deve % ;
Mitigation and Monitoring and Reporting Pr

e .

the Event

Section 8.05. C

A. In th ev y iegor equltable adtiort or proceeding is instituted by a third
gy leg | lio

party challenging the vali 16? /f : Agreement or the procedures leading to its

5 proyi
initial adop %%y /1t1al 1s = %%//% jf/:/ //e/Ex1st1ng Project Approvals, and any

Subseque 4 rolec als, ?ff oper reserves the right to withdraw its application for the
PI'Q] ec T Developer e%’ not to w its application, Developer agrees to hire litigation

%{5” hgently defen velop %1 the City in any such action or proceeding and to bear
the cost of* tron expenses’ %/f any / int defense, including but not limited to, attorneys' fees
incurred by t ty and the D! eloper. Developer further agrees that it shall pay for any legal
fees actually in @ by the /;fty in providing advice or oversight or assistance in defense of any
Third- Party legal Developer agrees to pay such fees within thirty (30) days of
receiving any written % nd therefore which may be made from time to time during the course
of such litigation chall¢hges, including City's own legal counsel fees and court costs. Developer
further agrees to indemnify and hold City harmless from and against any and all claims for
damages including recovery of the third party's litigations expenses, including attorney's fees,
regardless of Developer's withdrawal of its application. If Developer elects not to contest such
litigation challenges, then the City shall have no obligation to contest such challenges.

B. In addition, City shall have the right, but not the obligation, to contest or defend
such litigation challenges, in the event that Developer elects not to do so. If City elects to contest
or defend such litigation challenges, Developer shall be obligated to bear any of City's related

13
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“information described above. Assignment o the A

costs and expenses, including City's attorney fees, and shall indemnify, defend, and hold
harmless City and its officials and employees from and against any claims, losses, or liabilities
assessed or awarded against City by way of judgment, settlement, or stipulation.

ARTICLE 9. ASSIGNMENT, TRANSFER AND NOTICE

Section 9.01. Assignment,

A. City Approval Required. No sale, transfer or aSSIgnment of all or a portion of the
Property, or creation of a joint venture or partnership, shall require th attiep) i
Agreement. Developer shall have the right to sell, assign, or trans this Agreement with all its
rights, title and interests therein to any person, firm or corporau %}2 time during the term of

eve 9

this Agreement without written approval by City, prov1ded r also sells all or a
portion of its interest in the Property, subject to the appro ,// the City, 4%/ h approval shall
not be unreasonably withheld. //'%/” ) ////

N
B. Notice; Qualifications. Developer, rov1de 1;he City with wr/t/‘t/ﬁ/ Gtice of
any intent to sell, assign, or transfer all or a portxon of¢ %’;%e ?’f/and all or any pottion of its
s
s

interest in this Agreement at least sixty (60) days in adv. uch proposed action and furnish
written evidence of the proposed transfe;ee s ability to, an rlence in the development and
operation of projects similar to Project, t6 g %r with such oth ormatlon as the City shall

reasonably request. The City's consent sha idee /ed glven 1f has not provided written
consent or objection within sixty days of reé’gl %fé ice and c of the assignment and

./// {5 }%% fiot release Developer of its

obligations under this Agr ent of the City.

g %%%///absent the eff)}}. written

T REMED;ES AMENDMENT; TERMINATION

\

ARTICLE 10. /
- A
Section 10.01. Br %/éh Sul l/% /) extensm K f time under Section 10.06 or by mutual
consent in wr } fallur%/ , Y ’% i/l}g yParty to perform any term or provision of this
Agreemen % f%} br % his Agr ment In the event of alleged breach of any
/ ndltlons 0 hfr%ree c/ the arty alleging such breach shall give the other Party
ice 1t1ng specifyi natur dj ¢ breach and the manner in which said breach or
default 1 m satisfactorlly f/ ed, and the Party in breach shall have thirty (30) days following
such notlce ,, / ure Period ")‘;  cure such breach, except that in the event of a breach of an
obligation to mi § payment, /fhe Party in breach shall have ten (10) days to cure the breach. If
the breach is of a {?hat not be cured within thirty (30) days, the breaching Party shall,
within a thirty (30) od following notice to the non-breaching Party, notify the non-
breaching Party of the { 6e it will take to cure such breach which shall be a reasonable period
under the circumstances ("Extended Cure Period'); commence to cure such breach; and be
proceeding diligently to cure such breach. Subject to the provisions of Section 10.06, the
Extended Cure Period shall in no event exceed one hundred twenty (120) days unless otherwise
agreed by the parties. During the Cure Period or Extended Cure Period, the Party charged shall
not be considered in default for purposes of termination or institution of legal proceedings; but
the City's right to refuse to issue a permit or Subsequent Project Approval, under Section 10.03,
shall not be limited by this provision. The failure of any Party to give notice of any breach shall
not be deemed to be a waiver of that Party's right to allege any other breach at any other time.

14
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Section 10.02. Default. If the breaching Party has not cured such breach within the Cure
Period or the Extended Cure Period, if any, such Party shall be in default ("Default"), and the
non-breaching Party, at its option, may terminate the Agreement, institute legal proceedings
pursuant to this Agreement and shall have such remedies as are set forth in Section 10.04 below.
City may only terminate this Agreement pursuant to a duly adopted resolution of the City
Council

Section 10.03. Withholding of Permits. In the event of a Default by Developer, or
following notice of breach by Developer and during the Cure Period or /xtended Cure Period,
upon a finding by the City Planning Director that Developer is in S?? us 4

1nd substantial breach,

City shall have the right to refuse to issue any permits or other ap g/a wals to which Developer

would otherwise have been entitled pursuant to this Agreemen}/ ? ovision is in addition to
ond1

and shali not limit any actions that City may take to enforce of the Project
Approvals. ///7/,/ " //

Section 10.04, Remedies. / \
A. In the event of a Default by Clty or De%{j}) %ﬁon—defaultmg B rty shall have

the right to terminate this Agreement upon giving notice t to terminate pursuant to
Government Code Section 65868 and regy ations of City i P;? enting such section. Followmg
notice of intent to terminate, the matter sk % scheduled for f({ deratlon and review in the
manner set forth in Government Code Sec % /}2/ and City re I’Ts implementing said
section. Following consideration of the ev1éfg, ce / d in sa1d w before the City
Council, either Party alleglng Default by the (f er % wrltten notice of termination
of this Agreement to the ty. Termina i’ ent shall be subject to the
provisions of Sectlon 1 09 l{//e/ %

{ c(% natlonﬁf Developer s th under this agreement is not subject to
review by any form of wrl / mer r ordinary mandate.

/ /// or die /%///‘3//////////

’//

‘{\
\\\\\\\\\‘

\\\

/ a{{/ ree that in the event of Default by City, the sole remedy for
shall be spee

Devely r erfo thls Agreement. In no event shall Developer be
entitlé amages If Clt/// isues an? roval pursuant to this Agreement in reliance upon a
ed byDeveloper in the future, and if Developer then fails to

spemﬁed %tlon being sa
satisfy such hall be entitled to specific performance for the purpose of causing

%tlon City s ¢
Developer to sa %mh condition.
D. In ad{(,// // 0 any other rights or remedies, either Party may institute legal action
to cure, correct or reme y any Default, to enforce any covenants or agreements herein, to enjoin
any threatened or attempted violation hereof, or to obtain any other remedies consistent with the
purpose of this Agreement except as limited by subsections10.04 A and B above. Any such legal

action shall be brought in the Superior Court for Napa County, California.

\

Section 10.05. Annual Review,

A. The City Manager shall, at least every twelve (12) months during the term of this
Agreement, review the extent of good faith substantial compliance by the Developer with the

15
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terms and conditions of this Agreement. Such periodic review shall be limited in scope to
compliance with the terms and conditions of this Agreement pursuant to California Government
Code Section 65865.1 and the City's Development Agreement Ordinance. Developer shall have
the duty to initiate each annual review by submitting an Annual Review Report. Developer
shall demonstrate good faith compliance with the terms and conditions of this Agreement and
provide such other information as may be reasonably requested by the City Manager and deemed
by him or her to be required in order to ascertain compliance with this Agreement. The costs of
notice and related costs incurred by the City for the annual review conducted by the City

pursuant to this Section shall be borne by the Developer. ///

B. Following such review, the City Manager shall set tHe matter as an agenda item at
a regularly scheduled Council meeting, giving an advance cop // ' g} ort and notice of the
time and place of such meeting to the Developer. If the City ¥ janger %9 satisfied the
Developer has demonstrated good faith compliance w1th %eétems d1t10ns of this
Agreement or for any other reason, the City Manager :

(all advise the Crty ’/5/’ 011 of this

OplIIIOIl
Ot [

% 4/
C. The City Council shall afford the Deve % % 6’0rtun1ty to resp”
report of the City Manager and may continue the review 5 Alme to time as necessary.

/
D. Failure of the City to cond/ﬁ/’ annual review @l not constitute a waiver by
the City of its rights to otherwise enforce t%% ns of this Apre § ¢nt nor shall the
Developer have or assert any defense to sucﬁ /en by reasoy Of any such failure to

conduct an annual review. /// ////jf/ //

Section 10.06. rce/ %fé lay; Extensio//of Time of Performance. Subject to the
limitations set forth perfo ance by eltherﬁaarty hereunder shall not be deemed to be in

default, and all perﬁ{ d 0 ér dates specrf‘/ if1 this Agreement shall be extended, where
delays are due to: war; 1ns t/1 ] riots; floods; earthquakes; fires; casualties;

%{{/ ”gff{/ arantine restrictions; freight embargoes;

acts of God% ub11 o fem

////
governm restr r pn%ﬁ? 11t1gat1on unusually severe weather; acts or omissions of
the / arty, or acts est /j’% -any other public or governmental agency or entity
(oth e acts or fa11 0 act of (¢ ty which shall not excuse performance by City but
which ma use perform by D eloper) An extension of time for any such cause shall be

for the penod/é///f e enforced o lay and shall commence to run from the time of the
commencemen ?e cause (but in any event shall not exceed a cumulative total of three (3)
years), if notice by , c/lannmg such extension is sent to the other party within thirty (30)
days of the commen(%%%é (of the cause. Developer acknowledges that adverse changes in
economic conditions, gither of Developer specifically or the economy generally, changes in
market conditions or demand, and/or inability to obtain financing or other lack of funding to
complete the work of on-site and off-site improvements shall not constitute grounds of enforced
delay pursuant to this Section 10.06. Developer expressly assumes the risk of such adverse
economic or market changes and/or financial inability, whether or not foreseeable as of the
Effective Date.

Section 10.07. Amendment. This Agreement may be amended as provided in the
Development Agreement Ordinance and Development Agreement Statute. Modifications of

16
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Project Approvals and other changes to the Project or its timing specifically anthorized by this
Agreement as consistent with it, do not require amendment to this Agreement unless specifically
required by the Development Agreement Ordinance or Development Agreement Statute.

Section 10.08. Resolution of Disputes. With regard to any dispute involving the Project,
the resolution of which is not provided for by this Agreement or Applicable Law, Developer
shall, at City's request, meet with City and/or City shall, at Developer's request, meet with
Developer. The parties to any such meetings shall attempt in good faith to resolve any such
disputes. Nothing in this Section 10.08 shall in any way be interpreted ggs requiring that
Developer and City and/or City's designee reach agreement with reg ?(gﬂmse matters being
addressed, nor shall the outcome of these meetings be binding in aiy way on City or Developer
unless expressly agreed to by the parties to such meetings. /////

/

//7//
/hlf Agreem/j{f all terminate upon

ﬁ/lﬁ? “developed a 1 % of the
0

X\\\

Section 10.09. Termination; Surviving Proviswns
the expiration of the Term or when the Property has b
obligations of City and Developer in connection thepé
satisfied as reasonably determined by City. Upog,- i etlon of Iperformance //rtles or
termination of this Development Agreement, a wrltten %me %ékbnowledgmg S!
completion or termination shall be recorded by City in th 9 Ticial Records of Napa County,
California. In the event this Agreement 4 gﬁ terminated, neith %) y shall have any further rights
or obligations hereunder, except for thos %}}(é tions of Deve %/set forth in Sections 6.01
(Compliance with State and Federal Law) @ /})eratlon int é%ﬁ%nt of Legal Challenge),

and 10.10(Indemnity and Hold Harmless). ///}7/
//////////K/

/s Deve P/"/

ith as set forth in this ent ar

: shall indemnify and hold City
s, agents, em loyees and representatives harmless from and
: costs f yilities and daﬁ}ages (including attorneys fees and costs) for
any bodily injury, ro e damage resultﬁ}’@rectly or indirectly from the approval or
implementation of thxs Ag % {'and construction of the Project by or on
behalf of D oV j;{ o fro v ;j/ perat1 %} rmed under this Agreement, whether such
iong” ere pe %.%per or any of Developer's contractors, subcontractors,

' employees, ex % }, uch claims, costs and liabilities arise from the active
neghge r w1llful misc ct of C/ , its elected and appointed officers, agents, employees,
representa contactors 0 bcon actors This Section 10.10 shall not apply to suits or
actions broug f; Developer/ /-r default of this Agreement or to suits or actions brought by any
person or entlty fg from, He sole active negligence or willful misconduct of City or its
elected or appointe ¢ tatlves officers, agents and employees.

A4
CLE 11. MISCELLANEQOUS PROVISIONS

against any and all ¢

Section 11.01. Incorporation of Recitals and Introductory Paragraph. The Recitals
contained in this Agreement, and the introductory paragraph preceding the Recitals, are hereby
incorporated into this Agreement as if fully set forth herein.

Section 11.02. Exhibits. The Exhibits referenced in this Agreement and attached to it are
incorporated in to this Agreement.
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Section 11.03, Findings. City hereby finds and determines that execution of this
Agreement furthers public health, safety and general welfare and that the provisions of this
Agreement are consistent with the General Plan.

Section 11.04. Severability. If any term or provision of this Agreement, or the
application of any term or provision of this Agreement to a particular situation, is held by a court
of competent jurisdiction to be invalid, void or unenforceable, the remaining terms and
provisions of this Agreement, or the application of this Agreement to other situations, shall
continue in full force and effect unless amended or modified by mutual gonsent of the parties.
Notmthstandmg the foregoing, if any material provision of this Agre fmen g/ﬁ, or the application of
such provision to a particular situation, is held to be invalid, vo1d/ /; enforceable, the party
adversely affected may (in its sole and absolute discretion) te at {/ /s Agreement by
providing written notice of such termination to the other part, //

L@
Section 11.05. Construction. Each reference i / ///’greément to t{{% reement or any
of the Existing Project Approvals or Subsequent Mipisterial or Dlscretlonary é val shall be

deemed to refer to the Agreement, Project Appro; /ﬁj‘“ ubseque t Ministerial 01“ é{etlonary
Approval as it may be amended from time to time, wh or ‘the particular re rence refers
to such possible amendment. Section headings in this A / nt are for convenience only and
are not intended to be used in 1nterpret1n% or construing the s, covenants or conditions of this
Agreement. This Agreement has been reﬁ //e} and revised b)/;,‘ counsel for both City and
Developer, and no presumption or rule tha / es shall be c éd against the drafting
party shall apply to the interpretation or enﬂfi; em%’ Agree iént. Unless the context

clearly requires otherwise, (1) the plural and sthguladut b‘f { each be deemed to include

the other; (ii) the mascul ine, and neufé L enders shy ]/each be deemed to include the

others; (iii) "shall " /% / // " {t ry, and " may ' is permissive; (iv) "include,"
"includes" an 1ncl}r 1oy are no 1t1ng and sh 1l be construed as if followed by the words
"without lrmltatron an% C eans calen%a/ys unless specifically provided otherwise.

e Land. All of the provisions, agreements,
rm ants and obligations contained in this Agreement shall be
he1r r Ve heirs, successors (by merger, consolidation or

d assigns, de g admi i) atots, representatives, lessees, and all of the persons or
entities ac // the Pr0pe1§//br any“portion thereof, or any interest therein, whether by
operation of las r in any may itier whatsoever, and shall inure to the benefit of the Parties and
their respective 8, succes rs (by merger, consolidation or otherwise) and assigns. All of the
provisions of this {g;/; ent t Agreement shall be enforceable as equitable servitudes and
constitute covenants ihg w1th the land pursuant to applicable law, including, but not limited
to, Section 1468 of the’Civil Code of the State of California. Each covenant to do or refrain from
doing some act on the Property hereunder (a) is for the benefit of the Property and is a burden
upon the Property, (b) runs with the Property, (¢) is binding upon Developer and each successive
owner during its ownership of the Property or any portion thereof, and each person or entity
having any interest therein derived in any manner through any owner of the Property, or any
portion thereof, and shall benefit the Property hereunder, and each other person or entity
succeeding to an interest in the Property. Every person who now or hereafter owns or acquires
any right, title or interest in or to any portion of the Project or the Property is and shall be
conclusively deemed to have consented and agreed to every provision contained herein, whether
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or not any reference to this Development Agreement is contained in the instrument by which
such person acquired an interest in the Project or the Property.

Scction 11.07. Notices. Written notices and other written communications by and
between the Parties shall be addressed as follows and shall be deemed received on (a) the date
such communication is personally delivered; (b) the first normal business hour following the
physical receipt of the entire document by the receiving party's facsimile machine; or (c) five
days after a registered or certified letter, properly addressed and with postage prepaid, is
deposited in the United States mail:

If to City: Planning and Building Director ’

City of Calistoga p
1232 Washington/Street

)
8

With Copies to: City M er
ot Calistoga 1,

1232 Wash%%//%/g&
Calistoga, CA éfg/// 5

d A Jdichelle March ///7//////’- E
an // e_ archetta g/ %0/ ,

HatfisonStreet, 9th Floor
' 0312? ?é/@%wl
2 v
If to Developer: / /%////% Ira al%‘;Lois Carter
pet: # ///%/// | ¢

//7///// %

G

§

&

N
W

.

/ . ,1881 Mora LLC

//// BNK LLC

With a copy to:

Any party may at any time, by giving ten (10) days written notice to the other parties,
may designated a new address for notices.
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Section 11.08. Entire Agreement, Counterparts and Exhibits. This Agreement may be

executed in multiple counterparts, each of which shall be deemed to be an original. This
Agreement, together with the attached Exhibits, constitutes the final and exclusive understanding
and agreement of the parties and supersedes all negotiations or previous agreements of the
parties with respect to all or any part of the subject matter hereof. The Exhibits attached to this
Agreement are incorporated herein for all purposes:

Section 11.09. Recordation Of Development Agreement. Pursuant to California
Government Code § 65868.5, no later than ten (10) days after City ente f///into this Agreement,
the City Clerk shall record an executed copy of this Agreement in the/ if‘f’éigl Records of the

County of Napa. )

Section 11.10. No Joint Venture or Partnership. It is ',,-ciﬁca{f%@derstood and agreed

to by and between the parties hereto that: (i) the subject degelopment is a-pHyate development;

y and between the parties hereto that: (i) the subject e opment is . ate development;
(i1} City has no interest or responsibilities for, or duty tg rd parties concet: any
improvements until such time, and only until such { that City accepts the sa Z%’ ursuant to
the provisions of this Agreement or in connectiory ﬁ/// e vari(’f}; Existing Proj eé} 'rovals or
Subsequent Project Approvals; (iii) Developer shall have full pgs /érz,,pver and exclfisive control
of the Project herein described, subject only to the limitat 4 d obligations of Developer
under this Agreement, the Existing Proj%) Approvals, Subs%{/ﬁf t Project Approvals, and
. . . : . % el
Applicable Law; and (iv) City and Develoiﬁg% reby renounce th ¢ existence of any form of
agency relationship, joint venture or partn ;1 een City ancé’%@foper and agree that

ctited erewith shall be construed

. . . . %
nothing contained herein or in any document’

execuled Iugonnection
“pxecuted Iconnection”
as creating any such relationship between Clt%/gnc/i ) g/%%}(%///ﬁ}%// /}{

Section 11.11. W/{{/{//////%/g L wai it

vers of { e provisions of this Agreement shall be in
writing and signed l},@/ f//approp 1 ; authorities (fj,:/-»;City and the Developer.

Section 11.12. Ca/ﬁ%c/{/: % L {%ﬁ(@gr?/g/e‘mt shall be construed and enforced in
accordance withihedaws of the State of Ca foffita, without reference to choice of law
/ % Lt »
provision //% /2};//%}// /////////%/Z/%

.

% i % ///
#INWITNESS WHEREOF, th//{%// @eement has been entered into by and between
D ///// 3 . % / .
evelope @} City as of th¢ //}y and ¥ear first above written.
//{7/// [ATURES ON FOLLOWING PAGE]
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748
CITY:

City of Calistoga, a municipal corporation

By:
City Manager

Date Signed: ////////
Approved as to Form: ////é//ﬁ/////
By: o, /%////’%/Z///

City Attorney P ” /////////
Attest: A ////////// %///// //////
| City Clerk L %//////////
4////////9//%/ VELOPER: " .

- 7

S

4//7/’///////,, /% LO@C er, an individual
Yy .
//////////f////////// /,6//?/7/ “BNK LLC, a California limited liability
Y company
/// / By:
2 ,/'%// f
> éz Name:
. ] Its:
G //:,/ y:
Name:
Its:

1881 MORA LLC, a California limited liability
company:

By:
Name:
Its:
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