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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT ("Agreement") is entered into as of the
day of 2008, by and among BNK LLC, a California limited liability company,
Ira Carter, an individual, Lois Carter, an individual, and 1881 Mora LLC, a California limited
liability Company, (who are referred to, collectively, in this Agreement herein as "Developer"),
and the CITY OF CALISTOGA, a California municipal corporation ("City™). City and
Developer are sometimes referred to in this Agreement as a "Party" and collectively as
"Parties."” y

RECITALS

//

A. These Recitals use certain terms with initial cagif/l
Article 1 of this Agreement. City and Developer intend t efex:/to thes 4{;62/'[11
capitalized terms are used in these recitals. / ///”// ; /////////

B. Ira Carter and Lois Carter own in f; ¢/ to thaty gertam real prop%/ cated at
2400 Grant Street (APN 011-010-013, 011-010- City Qahstoga Co 5 of Napa.
1881 Mora LLC owns that certain real property located 1 % ora Avenue (AP/N 011-021-
002) in the City of Calistoga, County of ;\J apa. These parc {% collectively referred to as the
Property. The Property is more part1cu1 %%scnbed in Exhi /attached to this Agreement
and a part of it. BNK, LLC has an option e the Property. .

p P % 9/)///9//// p /

C. To strengthen the pub11c planmfpg prP ,j§ prlvate part101pat10n in
comprehensive planning, y z aximum efﬁé tx se of 1 %35 at the least economic cost to
the public, and reduce thg'e e/ risk of devéf pment the I egislature of the State of
California enacted th velopm /Agreement fﬁtute, which authorizes City to enter into an
agreement with an/ /5 avmg ”legal or equltaﬁ}// /Interest in real property regarding the

development of such prop /;'// /// _ /
& g /
Y %//s/ it /// Govem{//{t Code §65865, City has adopted a
Devel%p /ent Agreem%/ ) /dman

dl %accordance w%%at d% %

’é//////l“ e City wis %fto support the subdivision of the Property and its development
with homes l'OjeCt m /e particularly described in Exhibit B, will implement the City's
General Plan an({ gj/ but?  the City by providing a high quality residential subdivision and
providing benefits b @ h ose available through regular project exactions.

I

SR

greement has been processed, considered and

F. Prior to/ approval of this Agreement, City has taken the following actions in
connection with the development of the Property:

1. California Environmental Quality Act Review, The environmental
impacts of the Project, including the Existing Project Approvals have properly been reviewed
and assessed by City pursuant to CEQA. On , 2008, in accordance with the
recommendation of City's Planning Commission, the City Council adopted a Mitigated Negative
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Declaration for the Project, including a Mitigation Monitoring and Reporting Program pursuant
to Resolution No. . The MMRP is attached as Exhibit C.

2. Existing Project Approvals. Existing Project Approvals have been granted
as set forth in full in Exhibit D.

G. Subsequent to approval of this Agreement, City anticipates that applications for
Subsequent Project Approvals will be submitted to implement the Project. A list of anticipated
Subsequent Project Approvals is set forth in Exhibit E. f

////

H. The City Council finds that this Agreement furthers, e/pubhc health, safety and
general welfare and is consistent with the General Plan and that /? no applicable specific
plan. City and Developer have further determined that the Prg éct is é lopment for which
this Agreement is appropriate. This Agreement will elimj te ﬁ;}certal t)%; ardlng Existing
Project Approvals and Subsequent Project Approvals, thére Srenacouraglng 1ng for,
investment in and commitment to development of t

roperty, Continued u development
of the Property in accordance with this Agreement’ @ icipateli:fo provide sub /Eeneﬁts
and contribute to the vitality of the City, thereby ach ! the goals, and purposes or which the
Development Agreement Statute was enacted: /(///

//
1. Provide for the orcf /y /development of{/f%’roperty and the surrounding

//////// /
2. Provide Special Publi ithout a development

({ //
agreement as set forth in E ) } @ / f//////

i

\

community.

\
\\\\\\\\\\
\\\\

L. The C /, ounc11 er finds ancf getermmes that the tentative map for the
subdivision of the Bfo; é/ 7,comp l w1th the pron; ops of Government Code Section 66473.7.
Because the C1ty s water g/;n an 5 O )0 service connections, specific findings are
required for a t1 I subdivisi }}%@ ase the number of such connections by ten
percent (1 % ﬁ//he su6 ; sion of the Property will create fifteen (15) residential lots,
each of ¥ ch may con prm g}%%l elling and an accessory unit, for a maximum of thirty

(30); { ,//f/e 1dent1a1 conn 1 not increase the number of connections by ten
percent I therefore no her fin 1n s are required under Section 66473.7.

arties 1nt/- d through this Agreement to allow Developer and its authorized

successors to devé(ﬁp he Prg jject in accordance with the Existing Project Approvals and the
Applicable Law, an % i y Subsequent Project Approvals.

K. The Ci Council has conducted all necessary proceedings in accordance with
City's rules and regulations for the approval of this Agreement.

K. On » 2008, the City Council, at a duly noticed public
hearing, adopted Ordlnance No. _ , approving and authorizing the execution of this
Agreement.

2
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AGREEMENT

NOW, THEREFORE, in consideration of the promises, covenants and provisions set
forth herein, the receipt and adequacy of which is hereby acknowledged, the parties agree as
follows:

ARTICLE 1. DEFINITIONS

In this Agreement, unless the context requires otherwise:

Section 1.01. "Applicable Law" means the Existing Rules,f16dified by Subsequently

Adopted Rules to the extent permitted by this Agreement and Exj é%ﬁoject Approvals.
Provided, Developer may consent to additional applications o { subse f;%ﬂly Adopted Rules

%
ithout dment of this A t as part of Subsequent Ptoject Apprévals.
without amendment of this Agreement as part of Su seq/////// %!ec ys) % S

4

y ",

Section 1.02. "CEQA" means the Californig Bfivironmental Quality Jg(g%%)ivision 13 of
7 _ L 1

and follgwing, and the %@s for the

»

the California Public Resources Code, Sections 2}
/, Chapter 3,

§
California Environmental Quality Act, Title 14 of th%@}fomi ( 2gde of Regulati%
Sections 15000 and following, ////////

Section 1.03. "Annual Review ﬁ;’g%%t" shall mean //{Zﬁ” in the form attached as

Exhibit J, filed by the Developer each ye ////% .2/1Ithe annual c/{ﬁ”}/? ce review required by
the Development Agreement Statute and thf@;//cu%@% lopment Agréement Ordinance.
7

) 4
.. g
‘ m/an//c/%’%/ﬁs Chapter 17.39 of the
> |

R

Section 1.04. "Development Agreement

Calistoga Mumclpa% 5)//%/)//////////7// / //?

. )
Section 1.05 elopmg” Agreement S/(tgtut " means California Government Code

Sections 65864 through 65869.5 . .. 4

, ”’%/2///////////////////%%/ .
/( evelop %t Impact’Fees" means all fees now or in the- future collected
fo ’ /} for ni @%yelopment for the funding of public services,

f /)ure, improvem j sor facil g; »#But not including taxes or assessments, or fees for the
pro essm/{é/%? lications or its or ni6nitoring compliance with the conditions imposed on the
Project. T /_ s included id this definition include, but are not limited, to those included in

x

7 7, | /] . . . .
Chapters 3.2(%{3;%}//, 17.08, 3 ?17.10. Provided, the school impact fee referenced in Section
17.10.010 of the ’{@%toga

R

\\\

1| icipal Code are not Development Impact Fees, in that they are

t established leoted by City.
not established or ¢ fg%/// y Clty

Section 1.07. #'Effective Date" is defined in Section 2.01.

Section 1.08. "Existing Rules" means the City ordinances, resolutions, rules,
regulations, official policies, standards and specification in existence as of ,
200_ A list of Existing Rules applicable to the Project is attached as Exhibit G, but the failure to
identify any Existing Rule in Exhibit G shall not affect its applicability to the Project.

Section 1.09. "Existing Project Approvals" means the City approvals set forth in full in
Exhibit D.

3

1067378v5 80075/0055



110
111
112

113

114
115

116
117
118
119
120

121
122
123

124
125
126
127
128
129
130
131
132

133
134
135

136
137
138

139

140
141

142

143
144
145
146

Section 1.10. "Mitigation Monitoring and Reporting Program (MMRP")" means the
mitigation monitoring and reporting program adopted by the City pursuant to CEQA by
Resolution and attached as Exhibit C.

Section 1.11. "Property" means that real property described in Exhibit A.

Section 1.12, "Project Approvals" means Existing Project Approvals and Subsequent
Project Approvals,

Section 1.13. "Subsequent Discretionary Approvals" shall ///fﬂ,l Subsequent Project
Approvals, 1nclud1ng amendments of the Project Approvals, i improyement agreements,
architectural review permits, use permits, Final Subdivision Map§ cfg’ lopment agreements, re-
subdivisions, and any amendments to, or repealing of, any of4 fore j are Subsequent

Discretionary Approvals. ////////// //;%%

eans the additional K%{ se approvals,
t, a parﬁgl list of which IKg; drth in

Section 1.14. "Subsequent Project Appro
entitlements and permits necessary to operate the /p%};

Exhibit E. /////7// /////// /

Section 1.15. "Subsequent M1mster1al Approvals %13 permits or approvals that are
required by Applicable Law and that are 1ssued upon co ﬁ 1%mce with uniform, objective
standards and regulations. Subsequent M // pprovals ge

permits; building permits, including eIectrlca @ 1 1, Title 24 Electrical, and
Title 24 Handicap perrmts OF, rovals certi lé

é,/f nclude, but are not
limited to, applications for road constructloti 2.0L thonzatm% grading and excavation
um /
of occ % encroachment permits; water
connection permits; an % milar perm1 requlred for the development and operation of

the Project. Partics a G owledge A4t under Cahfé ia state law, under some circumstances,

grading or bu11d1ng //; ay be 1scret10nary //
21 "S b / Zé((%ﬁ:/// / means City ordinances, resolutions, rules,
regulationsgofficia es st ds and spe Iﬁcatlon that came in to effect

"Utility %omeg on Fees" shall mean the water service connection fee and

A

ection 1.17. «
waste water%/ ,;/5’:/ ection fee estgblished in Chapter 13.18 of the Calistoga Municipal Code, in the
amounts set fo/rf; Exhibit /

\
\\
\\\\\\\\

/
%’%LE 2. EFFECTIVE DATE AND TERM

Section 2.01. ‘Effective Date. This Agreement shall become effective upon the date that
the ordinance approving this Agreement takes effect that is , 2008.

Section 2.02. Term.

A. Initial Term and Discretionary Extension The Initial Term of this Agreement
shall commence upon the Effective Date and shall extend for a period of five (5) years thereafter.
The Term has been established by the Parties as a reasonable estimate of the time required to
develop the Project, including all on- and off-site public improvements, Upon application by the

4
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Developer, or its successor in interest, the City may extend the Term for an additional period of
up to one (1) year, subject to the requirements of the Development Agreement Statute and City
ordinances.

B. Termination Following Expiration. Following the expiration of the Initial Term,
or the earlier completion of development of the Project and all of Developer's obligations in
connection therewith, this Agreement shall be deemed terminated and of no further force and
effect, subject, however, to the provisions of Section 10.09 of this Agtreement. The expiration or
termination of this Agreement shall not limit any property rights of the Developer or its

. . . ////
successors that may exist independent of this Agreement. :

o,
2,
A,
o,
2

Section 2.03. Developer Representations and Warranties

gﬁ}} loper represents and

warrants to City that, as of the Effective Date, Developer is t ge o %t‘ the Property.
: - .
Developer further represents and warrant that: y ////// //7/////////////

A No approvals or consents of any perspfi§ are necessary for the e/%éj}}ltion delivery
or performance of this Agreement by Developer gf //21 and its%i;}spective manag{f Vifiembers,
except as have been obtained; ////////// i), )

B. The execution and delive;)' of this Agreeme f:g%g the performance of the

d ’//f,/% | necessary individual,

obligations of Developer hereunder havé{g}} . /gduly authorized by l
limited liability company and/or general p% ﬁ/g/l} action, and all fiecessary member approvals
G

have been obtained; and

2, ’ /////// 4
//; y ’I/////// o
This Agre /?/’i “o%e and is enforceable in

=
=
\\‘\\\\\\\‘:\\

C. ement.is a valid oblig 1]
accordance with its te //%/////2/// //%
#“ARTICLE ﬁDEVELOP ' £ T OF PROPERTY

£

KRigt /),}//t/)/});/ 1ty is hereby made subject to the provisions of
m % or on the Property, or any portion thereof, shall be
b

Qg/ﬂ/),/{c{i}?opce

undert/ E)nly in co W%/e E);isting Project Approvals, Subsequent Project
Appro’ /;/}4-/ Applicable La% ///’%ﬂ the Zj?(s/ions of this Agreement. Developer shall have a
vested néé/’ ‘accordance with the Existing Project Approvals, the

7 7 7 ‘.
%%}/ develop the %if erty ip’ . ;
Subsequent /,g; ect Approvaly, Applicable Law and this Agreement. The Project shall be
subject to all %Z uent Prof/// t Approvals (which, upon final approval, shall be deemed part of
the Existing Proje//c)%?/pproy ?hereunder).

o
Section 3.02. {////licable Law. Documentation. Applicable Law (defined in

Section 1.01) shall apply to the development of the Property during the terms of this Agreement.
Parties have prepared two sets of the Project Approvals and Existing Rules, one set for City and
one set for Developer, to which shall be added, from time to time, Subsequent Project Approvals,
so that if it becomes necessary in the future to refer to any of the Project Approvals or Existing
Law, there will be a common set available to the Parties. Failure to include in the sets of Project
Approvals and Existing Rules any ordinance, resolution, rule, regulation, official policy, standard
or specification shall not affect the applicability of such rule, regulation, policy, standard or
specification.
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Section 3.03. Reservations of City Authority to Apply Subsequently Adopted Rules.

A. The Parties acknowledge and agree that City is restricted in its authority to limit
its police power by contract. The limitations, reservations and exceptions contained in this
Agreement are intended to reserve to City all of its police power which cannot be so limited. and
this Agreement shall be so construed.

B. Notwithstanding any other provision of this Agreement to the contrary, the
Applicable Law shall include the following Subsequently Adopted Rules:

(1)  Review Costs. Fees and charges of every kind’and nature imposed by the
Jih
// ba;

City to cover actual costs to City of Project Approvals or for mg compliance with any

Project Approvals as such fees and charges are set, on a unifo m basi /fﬁ‘% time to time,

SN

7

, ¢
y s .

(2)  Procedures. Regulations relati {//g/ﬁgaﬁng bodie/%;//’fﬁ} itions,
" i
peals and any

2,

. . . . . 4 . Y
applications, notices, findings, records, hearings, repg#ts, recommendations, a

. 1 % . i, .
other matter of procedure, provided such procedurés dre uniforraly applied on a é’/ ide basis
to substantially similar types of development proﬁ:ct%”ﬁ}%;p 0;'19{ ies. ///

ift
I\
(3)  California Building Codes. Regulations;governing construction standards

and specifications including City's build/ﬁf"a zode, plumbing c//%/ cchanical code, electrical
code, fire code, and other applicable cons //// %ﬁfﬁ//}y des as then %1 218 in City at the time of
permit application. Upon Developer's writt/é;//-l re(%%gf} ity may w%any future changes in

building and construction standards that City/@/cte Jos i ble discretion are neither

e
Z/// 71'6
necessary nor desirable Lo protet persons and Hroperty ﬁo/}/{////‘ th and safety perils, or to
%W/ﬁ}}icies but only it
(e ’ 1 :

advance other City to the extént the City's Municipal Code allows

for such waivers. // Y

4 Ci ,* ey ;es. A}y w taxes, fees, charges or assessments of
general application, including yficreases™ /ﬂi(g/;f hess license tax, or any other tax, fee, charge,
or assess W@% ot s éj’f}/cally or dl/%}mportionately targeted to the Project or
Propert / rovided, on égyvelop’ /§j9 Fe}s established by the Existing Rules may be applied to

Jh o Dt .

the Proj /)//?/or Property unﬂg% he are g/fmzed by Paragraph 3.04 B.(5) below or by Section
5.01. %/////% ///% 1 4

(é;% Exigen Circumstances. Subsequently Adopted Laws which may be in
conflict with this ?f@’/jemen /and the Project Approvals to the extent

N
their a %n is required by State or Federal law or,

D. they are non-discriminatory with respect to the Project or the Property, or both,
and their adoption is reasonably necessary to comply with State or Federal law, or

E. the City determines they are necessary to protect against conditions that create a
substantial and demonstrable risk to physical health or safety, or

F. to pass-through rate impositions or increases established by other governmental or
quasi-governmental agencies.

6
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(6) Utility Rules. Utility standards, rules and utility rates, fees and charges, as
more particularly described in Exhibit H. Provided, Developer’s obligation to pay Utility
Connection Fees is limited as set forth in Article 5.

(7)  Development Impact Fees. Except for those fees specifically described in
this Agreement, payment of Development Impact Fees shall be as prescribed by the City’s
ordinances, resolutions and polices in place as of the effective date of this Agreement. Said fees
shall be paid at the rate in place at the time of the effective date of this Agreement.

(8)  Consistent Laws. Subsequently Adopted Laws: ﬁfel; do not conflict with
this Agreement or the Project Approvals, provided that they are nota plied in a discriminatory
manner against the Project or Property. Conflicting laws are } 1‘1 é@ /n Section 3.04 below.
//

Section 3.04. Conflicting Subsequent Law. A S}l qlig ntly Ac(/ﬁ{?%d Law shall be
deemed to conflict with this Agreement if it would accoft aplish, any of the I/é 1ng results,
either by specific reference to the Project or as part // general enactment w phes to or

affects the Project: ’f/ ////
A. Change any land use designation or perm f the Property,
//

B. Limit or control the avalléb c/ of public utilith g/%ervwes or facilities or any
privileges or rights to public utilities, servi 2 @' cilities (for e %/water rights, water
etc.)

connections or sewage capacity rights, sewef c;fft)/ roject;
; at1on<//f //é/of lots, buildings, structures, or

C.  Limitor cm}%%he location, C({ ’1
other improvements of a manner t is 1ncon31§ént with or more restrictive than
the limitations includ X or im ;;d by the Prof@pt Approvals, Existing Law, or this

Agreement; ///7//

@ /
/t/{/%j %%{%%f/hé{% or sequencmg of the approval,

develop %ﬁ% on 0 %r any p fthe Project in any manner, except as set forth in
thlS A; ent, Apph /}, Project Approvals;

% /;'////
// Impose on t % roject eveloper any fees or exactions other than those
rm1tted b }}% Agreement /xlstmg Law or the Project Approvals.

// o

A conflicting Su é* ently A -éfopted Rule is only applicable to the Project or Property only as
provided in the Exi sf% Giect Approvals in Section 3.03 above, or elsewhere in this
Agreement. /

Section 3.05. Regulation by Other Public Agencies. City and Developer acknowledge
and agree that other public agencies not within the control of City possess authority to regulate
aspects of the development of the Property separately from or jointly with City, and this
Agreement does not limit the authority of such other public agencies. Developer shall, at the
time required by Developer in accordance with Developer's construction schedule, apply for all
such other permits and approvals as may be required by other governmental entities in
connection with the development of, or the provision of services to, the Project. Developer shall
also pay all required fees when due to such public agencies. Developer acknowledges that City
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does not control the amount of any such fees. City shall cooperate with Developer in
Developer's effort to obtain such permits and approvals; provided, however, City shall have no
obligation to incur any costs, without compensation or reimbursement, or to amend any City
policy, regulation or ordinance in connection therewith.

Section 3.06. Development Timing. The timetable for completion of the Project and
phasing schedule is set forth in Exhibit I.

Section 3.07. Life of Project Approvals. The term of any and a]l Project Approvals shall
i {////ﬁf this Agreement or

the term otherwise applicable to such Project Approvals.

7 """(///%// 7,
Section 3.08. [Initiatives and Referenda. % ///%’577/’/////

A. If any Subsequently Adopted Law is er?%é‘{//cf% r.imposed by/%/{f//%'zen-sponsored

initiative or referendum, which would conflict with roject Approvals or {fjﬁ icable Law or
this Agreement, such Subsequently Adopted Law g g }not apply, to the Propert ect;
 approval 6f this Agreemenis a

A

B

provided, however, the Parties acknowledge that City /9
legislative action subject to referendum. //////////
B. Without limiting the genef’;g'/t of any of the fo/gg}}mg, no moratorium or other
o ) i S bic of :
limitation (whether relating to the rate, ti m f@%{}/ﬂﬂg Or seque é?% “development) affecting
subdivision maps, building permits or other/{/g/ntl ' e/ﬁ/ﬁ to use that'gre approved or to be

approved, issued or granted by City shall app/fg/( to t/h . /r%%%%rq] ect, except under the
circumstances described in %)//emment Code /Sg n 65806 ?///// r in the event of an emergency
requiring such action. - ///////// ; ¢ 4

2

C. Devel6 {//f% I{éunderstands tﬁ’% zity does not have authority or jurisdiction
over any other public age: /ﬁ )/3%?/2/ /r%nt goveriimental approvals or permits or to impose a
moratorium or, %/ - limitati 1{{;} at a%fgy}%/ Project.
. N Y
‘ City sh{(f/g% erag;@ Developer and, at Developer's expense, shall undertake
A, . //,, ///////// . . . .
such at; }j}%s as may be nece sary to {; ¢ this Agreement remains in full force and effect. City,
except to’s) /}%ﬂt to vote of tl /5 lectorate initiatives and referendums required by law to be
placed on a” ﬁj/ t, shall not sipport, adopt or enact any Subsequently Enacted Law, or take any
other action whiy ///// ould vio//fe the express provisions or spirit and intent of this Agreement or
the Project Appro g;/ Provjded, Parties acknowledge the obligation of the City to defend any
challenge to the lega’% 9 oter-approved ballot measures.

i,

Section 3.09. “Environmental Mitigation. The Parties understand that the Project
Mitigated Negative Declaration is intended to be used not only in connection with the Existing
Project Approvals, but also in connection with the Subsequent Project Approvals needed for the
Project. City acknowledges its obligation, in connection with Subsequent Project Approvals, not
to require a supplemental or subsequent EIR, Mitigated Negative Declaration, or Negative
declaration, unless required by CEQA. To the extent supplemental or additional environmental
review is required in connection with Subsequent Project Approvals, Developer acknowledges
that City may require additional mitigation measures that were not required at the time this
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