
City of Calistoga 

Staff Report 
 

TO Honorable Mayor and City Council 
FROM Lynn Goldberg, Planning and Building Director 
DATE November 3, 2015 
SUBJECT Second Reading of Ordinance No. 715 

   

APPROVAL FOR FORWARDING: 

 
__________________________ 
Richard D. Spitler, City Manager

 

ISSUE:  Consideration of an ordinance amending Calistoga Municipal Code Chapter 1 

13.12 (Cable System Franchise Regulation)  2 

RECOMMENDATION:  Adopt Ordinance No. 715 as submitted 3 

BACKGROUND:  On October 20, 2015, following a public hearing, the City Council 4 

introduced and waived the first reading of the attached ordinance. 5 

ATTACHMENT 6 

1. Ordinance No. 715 7 

3 



ORDINANCE NO. 715 1 
 2 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF CALISTOGA, 3 
AMENDING CHAPTER 13.12, CABLE SYSTEM FRANCHISE REGULATION, OF THE 4 
CITY OF CALISTOGA MUNICIPAL CODE 5 

 6 
 7 
WHEREAS, the Legislature of the State of California has adopted the Digital 8 

Infrastructure and Video Competition Act of 2006 (DIVCA), which became effective on 9 
January 1, 2007; and, 10 

 11 
WHEREAS, DIVCA establishes a regulatory structure for the State to be the 12 

exclusive authority to issue franchises to video service providers; and, 13 
 14 
WHEREAS, DIVCA establishes that local entities, such as the City of Calistoga 15 

(the “City”), are responsible for administration and implementation of certain provisions 16 
of DIVCA; and, 17 

 18 
WHEREAS, DIVCA allows for the City to establish, by ordinance, provisions for 19 

franchise fees; for Public, Educational and Governmental (PEG) channel fees; 20 
enforcement of customer service standards; and other regulations that are not in conflict 21 
with DIVCA or other state law; and, 22 

 23 
WHEREAS, DIVCA allows for local franchises that were in place prior to the 24 

adoption of the statute to remain in place until such time as the franchisee obtains a 25 
franchise from the State; and 26 

 27 
WHEREAS, prior to the adoption of DIVCA, the City issued a franchise to 28 

Comcast for video service within the City; and 29 
 30 
WHEREAS, effective September 2, 2015, Comcast received a franchise from the 31 

State to provide video service within Calistoga that supersedes the City’s franchise; 32 
and, 33 

 34 
WHEREAS, the City Council desires to amend the provisions of the City’s Code 35 

pertaining to cable franchising to be consistent with DIVCA.    36 
 37 
NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF CALISTOGA 38 

DOES ORDAIN AS FOLLOWS: 39 
 40 
SECTION ONE:  Amendment to Municipal Code 41 

Chapter 13.12 of the City of Calistoga Municipal code is hereby amended to read 42 
as set forth in Exhibit A to this Ordinance. 43 

 44 
45 
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SECTION TWO:  Severability 46 

 Should a court of competent jurisdiction find any provision of this Ordinance or its 47 
application to any person or property to be invalid or unenforceable, the remaining 48 
provisions hereof shall be enforceable according to their terms and to that end the 49 
provisions of this ordinance are severable. 50 

 51 
SECTION THREE:  Effective Date 52 

 This ordinance shall take effect 30 days after its final passage.  53 
 54 
SECTION FOUR:  Posting 55 

 Within 15 days from the date of passage of this ordinance, the City Clerk shall 56 
post a copy of the ordinance in accordance with California Government Code in at least 57 
three public places in the City. 58 
 59 

THIS ORDINANCE was introduced with the first reading waived at the City of 60 
Calistoga City of Council meeting of the 20th day of October, 2015, and was passed 61 
and adopted at a regular meeting of the Calistoga City Council on the 3rd day of 62 
November, 2015, by the following vote: 63 

 64 
AYES:    65 
NOES:  66 
ABSENT:  67 
ABSTAIN:  68 
 69 

 70 

________________________________ 71 

ATTEST: CHRIS CANNING, Mayor 72 

 73 

________________________________ 74 

Kathy Flamson, City Clerk 75 

76 
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EXHIBIT A 77 
 78 

Chapter 13.12 CABLE SYSTEM FRANCHISE REGULATION 79 
 80 
Sections: 81 
13.12.010  Application and Construction of Chapter 82 
13.12.020  State Video Franchise Fees and PEG Access Fees 83 
13.12.030  Audit Authority  84 
13.12.040  Late Payments 85 
13.12.050  PEG Access Channel Capacity, Interconnection, and Signal Carriage.  86 
13.12.060  Customer Service Penalties 87 
13.12.070  Emergency Alert.  88 
13.12.080  Notices  89 
13.12.090  Permits and Construction 90 
 91 
13.12.010  Application and Construction of Chapter 92 
 93 
A. This Chapter applies to video service providers holding state franchises to provide video 94 

service within the City of Calistoga under the Digital Infrastructure and Video 95 
Competition Act of 2006 (“DIVCA”), codified in California Public Utilities Code section 96 
5800 et seq.  Unless the context clearly indicates otherwise, the definitions contained in 97 
DIVCA apply to this Chapter.  This Chapter is intended to supplement, not to duplicate 98 
or contradict, DIVCA and this Chapter shall be construed in light of that intent. 99 

 100 
B. Pursuant to DIVCA, the California Public Utilities Commission (“CPUC”) has the 101 

exclusive authority to grant and administer state franchises for video service.  However, 102 
DIVCA confers certain rights and responsibilities on the City with respect to state video 103 
franchise holders operating within the City, including but not limited to, receipt of fees 104 
for rent of right of ways in the form of a franchise fee and additional fees for support of 105 
public, educational, and governmental ("PEG") access channels.  DIVCA also requires 106 
the City to establish and enforce penalties, consistent with state law, against all state 107 
video franchise holders operating within the City for violations of customer service 108 
standards established by state law.  109 

 110 
C. Nothing contained in this Chapter 13.12 exempts a state franchise holder from 111 

compliance with all ordinances, rules or regulations of the City now in effect or which 112 
may be hereafter adopted which are not inconsistent with this Chapter or DIVCA, or 113 
obligations under any franchise previously issued by the City, insofar as those may be 114 
enforced under DIVCA.  115 

 116 
D. The rights reserved to the City under this Chapter 13.12 are in addition to all other rights 117 

of the City, whether reserved by this Chapter 13.12 or authorized by law, and no action, 118 
proceeding or exercise of a right shall affect any other rights which may be held by the 119 
City.  The City reserves its rights to the lawful exercise of police and other powers the 120 
City now has or may later obtain. Except as otherwise provided by DIVCA, a state 121 
franchise shall not include, or be a substitute for:  122 
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 123 

1. Compliance with generally applicable requirements for the privilege of 124 
transacting and carrying on a business within the City, including, but not limited 125 
to, compliance with the conditions that the City may establish before facilities 126 
may be constructed for, or providing, non-video services;  127 
 128 

2. Any permit or authorization, other than a state franchise, required in connection 129 
with operations on or in public rights-of-way or public property, including, but 130 
not limited to, encroachment permits, street work permits, pole attachment 131 
permits and street cut permits; and  132 

 133 
3. Any permit, agreement or authorization for occupying any other property of the 134 

City or any private person to which access is not specifically granted by the state 135 
franchise. 136 

 137 
13.12.020  State Video Franchise Fees and PEG Access Fees 138 
 139 
A. Any state franchise holder operating within the boundaries of the City shall pay a 140 

franchise fee to the City equal to five percent (5%) of the gross revenues of that state 141 
franchise holder  142 

 143 
B. Any state franchise holder operating within the boundaries of the City shall pay a 144 

franchise fee to the City equal to five percent (5%) of the gross revenues, as defined in 145 
Public Utilities Code section 5860(d), of that state franchise holder. 146 

 147 
C. Any state franchise holder operating within the boundaries of the City shall pay a fee to 148 

the City as such time as directed by the City, or if directed by the City, to the City’s 149 
designated PEG provider, a PEG fee  equal to one percent (1%) of the gross revenues of 150 
that state franchise holder to support PEG access channel facilities.    151 

 152 
D. The franchise fee required pursuant to Section 13.12.020(A) and the PEG fee required 153 

pursuant to Section 13.12.020(B) shall each be paid to the City quarterly, in a manner 154 
consistent with California Public Utilities Code section 5860. The state franchise holder 155 
shall deliver to the City, by check or other means specified by the City, a payment for the 156 
franchise fee and a separate payment for the PEG fee not later than forty-five (45) days 157 
after the end of each calendar quarter. Each payment made shall be accompanied by a 158 
report, detailing how the payment was calculated, containing such information as the City 159 
Manager or his or her designee may require, consistent with DIVCA.   160 

 161 
D, The City shall provide written notification to State franchise holder(s) at such time that the 162 
 City wishes to implement the PEG support fee. State franchise holders so notified shall 163 
 commence payment of the fee to the City 60 days after City notification of PEG fee 164 
 implementation. 165 
 166 
 167 
 168 
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13.12.030  Audit Authority  169 
  170 
Not more than once annually, the City Manager or his or her designee may examine and perform 171 
an audit of the business records of a holder of a state franchise to ensure compliance with Section 172 
13.12.020 in a manner consistent with California Public Utilities Code section 5860(i).  173 
 174 
13.12.040  Late Payments 175 
 176 
In the event a state franchise holder fails to make payments required by this chapter on or before 177 
the due dates specified in this chapter, the City shall impose a late charge at the rate per year 178 
equal to the highest prime lending rate during the period of delinquency, plus one percent (1 %). 179 
 180 
13.12.050  PEG Access Channel Capacity, Interconnection, and Signal Carriage 181 
 182 
A. PEG Channel Capacity.  183 
 184 

1. A state franchisee that has been authorized by the California Public Utilities 185 
Commission to provide video service in the City shall designate and activate three 186 
PEG channels within three months from the date that the City requests that the 187 
state franchisee designate and activate these PEG channels. However, this three-188 
month period shall be tolled for such a period, and only for such a period, during 189 
which the state franchisee's ability to designate or provide such PEG capacity is 190 
technically infeasible, as provided in Section 5870(a) of the California Public 191 
Utilities Code.  192 

 193 
2. A state franchisee shall provide an additional PEG channel when the standards set 194 

forth in Section 5870(d) of the California Public Utilities Code are satisfied by the 195 
City or any entity designated by the City to manage one or more of the PEG 196 
channels. 197 

 198 
B. PEG Carriage and Interconnection.  199 
 200 

1. State franchisees shall ensure that all PEG channels are receivable by all 201 
subscribers, whether they receive digital or analog service, or a combination 202 
thereof, without the need for any equipment other than that needed to receive the 203 
lowest cost tier of service. PEG access capacity provided by a state franchisee 204 
shall be of similar quality and functionality to that offered by commercial 205 
channels (unless the PEG signal is provided to the state franchisee at a lower 206 
quality or with less functionality), shall be capable of carrying a National 207 
Television System Committee (NTSC) quality television signal, and shall be 208 
carried on the state franchisee's lowest cost tier of service. To the extent feasible, 209 
the PEG channels shall not be separated numerically from other channels carried 210 
on the lowest cost tier of service and the channel numbers for the PEG channels 211 
shall be the same channel numbers used by any incumbent cable operator, unless 212 
prohibited by federal law. After the initial designation of the PEG channel 213 
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numbers, the channel numbers shall not be changed without the agreement of the 214 
City unless federal law requires the change.  215 

 216 
2. The holder of a state franchise and an incumbent cable operator shall negotiate in 217 

good faith to interconnect their networks for the purpose of providing PEG 218 
programming. If a state franchisee and an incumbent cable operator cannot reach 219 
a mutually acceptable interconnection agreement for PEG carriage, the City shall 220 
require the incumbent cable operator to allow the state franchisee to interconnect 221 
its network with the incumbent cable operator's network at a technically feasible 222 
point on the state franchisee's network as identified by the state franchisee. If no 223 
technically feasible point of interconnection is available, the state franchisee shall 224 
make interconnection available to the PEG channel originator and shall provide 225 
the facilities necessary for the interconnection. The cost of any interconnection 226 
shall be borne by the state franchisee requesting the interconnection unless 227 
otherwise agreed to by the parties. 228 

 229 
13.12.060 Customer Service Penalties 230 
 231 
A. Any holder of a state franchise shall comply with all applicable state and federal 232 

customer service and protection standards pertaining to the provision of video service. 233 
 234 

B. The City will provide any holder of a state franchise written notice of any material breach 235 
of applicable customer service and protection standards, and will allow the franchise 236 
holder at least thirty (30) calendar days from the receipt of the notice to remedy the 237 
specified material breach. A material breach that is not remedied by the state franchise 238 
holder within the remedy period shall subject the state franchise holder to the following 239 
penalties to be imposed by the City: 240 

 241 
1. For the first occurrence of a material breach, a penalty of not more than five 242 

hundred dollars ($500) for each day of each material breach, not to exceed one 243 
thousand five hundred dollars ($1,500) for each occurrence of a material breach. 244 

 245 
2. For the second violation of the same nature within twelve (12) months, a penalty 246 

of one thousand dollars ($1,000) for each day of each material breach, not to 247 
exceed three thousand dollars ($3,000) for each occurrence of the material breach. 248 

 249 
3. For a third or further violation of the same nature within twelve (12) months, a 250 

penalty of two thousand five hundred dollars ($2,500) for each day of each 251 
material breach, not to exceed seven thousand five hundred dollars ($7,500) for 252 
each occurrence of the material breach. 253 

 254 
C. Any notice and any penalty may be issued or imposed by the City Manager, or the City 255 

Manager’s designee. Any notice shall be in writing. Notices shall be transmitted by 256 
United States Postal Service certified or registered mail, return receipt requested and 257 
postage prepaid, or by private commercial delivery or courier service for same day or 258 
next business day delivery with delivery and receipt signature required. 259 
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 260 
D. The state franchise holder may appeal any finding of material breach or imposition of 261 

penalties to the City Council. Any appeal must be made within thirty (30) calendar days 262 
of receipt by the state franchise holder of the finding of material breach or the imposition 263 
of penalties, and must be submitted in writing to the City Clerk and the City Manager in 264 
order to be placed on a City Council agenda for consideration. Any appeal must contain a 265 
detailed explanation of why the appellant believes that the finding of material breach or 266 
the imposition of penalties is inconsistent with statutory requirements. 267 

 268 
E. The City and any state franchise holder may mutually agree to extend the time periods 269 

specified herein. Any such agreement shall be in writing and executed by the City 270 
Manager, or the City Manager’s designee, and an authorized representative of the state 271 
franchise holder. 272 

  273 
F. Any penalty imposed on the state franchise holder shall be paid to the City. As provided 274 

for in Section 5900(g) of the California Public Utilities Code, the City shall submit one-275 
half of all penalties received from a state franchise holder to the Digital Divide Account 276 
established in Section 280.5 of the California Public Utilities Code. 277 

 278 
 13.12.070 Emergency Alert 279 
 280 
A. Each state franchise holder shall comply with the emergency alert system requirements of 281 

the Federal Communications Commission in order that emergency messages may be 282 
distributed over the state franchise holder’s network.  283 

 284 
B. To the extent consistent with California Public Utilities Code section 5880, each state 285 

franchise holder shall incorporate into its network the capability to permit the City to 286 
override the audio portion of all channels simultaneously in times of emergency. In 287 
addition, each state franchise holder may be required to designate a channel, which may 288 
be a PEG channel, to be used for audio and video emergency broadcasts. The state 289 
franchise holder shall cooperate with the City in the use and operation of said emergency 290 
alert override system. 291 

 292 
 13.12.080 Notices.  293 
 294 
A. Each state franchise holder or applicant for a state franchise shall file with the City a copy 295 

of all applications or notices that the state franchise holder or applicant is required to file 296 
with the California Public Utilities Commission.  297 

 298 
B. Unless otherwise specified in this section, all notices or other documentation that a state 299 

franchise holder is required to provide to the City under this Section or the California 300 
Public Utilities Code shall be provided to both the City Manager and the City staff person 301 
in charge of cable and telecommunications. 302 

 303 
304 
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13.12.090 Permits and Construction 305 
 306 
A. Prior to commencing any work in the public rights-of-way for which a permit is required 307 

by any provision of the Calistoga Municipal Code, a state franchise holder shall apply for 308 
and obtain a permit in accordance with the provisions of Chapter 12.08 of this Code and 309 
shall comply with all other applicable laws and regulations, including but not limited to 310 
all applicable requirements of Division 13 of the California Public Resources Code, 311 
section 21000, et seq. (the California Environmental Quality Act).  312 

 313 


	03 Ord 715 SR
	City of Calistoga
	Staff Report
	SUBJECT Second Reading of Ordinance No. 715

	03 Ord 715 Comcast Reso Attach 1
	AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF CALISTOGA, AMENDING CHAPTER 13.12, CABLE SYSTEM FRANCHISE REGULATION, OF THE CITY OF CALISTOGA MUNICIPAL CODE


