City of Calistoga
Staff Report

TO: Honorable Mayor and City Council

FROM: Ken MacNab, Senior Planner

VIA: Charlene Gallina, Planning and Building Director
DATE: December 15, 2009

SUBJECT: Appeal (A 2009-02) — Consideration of an appeal of a Planning
Commission Decision (Appellant — Mitch Hawkins)
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ISSUE: Appeal of Planning Commission Action — Determination to summarily deny or set a
hearing date for an appeal received from Mitch Hawkins regarding the Planning Commission’s
approval of a Conditional Use Permit Amendment (U 2000-06(A)) to allow indoor live
entertainment at La Prima Pizza, 1923 Lake Street (APN 011-535-010).

RECOMMENDATION: Take action to set a date certain for the hearing on the appeal.

DISCUSSION: The Planning Commission approved a Conditicnal Use Permit Amendment
(U 2000-086(A)) to allow indoor live entertainment one night per week between the hours of
5:00 and 9:00 p.m. at La Prima Pizza at their November 16, 2009, meeting. Mr, Hawkins, a
neighbor to the business, has filed an appeal of the Planning Commission’s action. The basis
for the appeal is stated in correspondence received from Mr. Hawkins, dated November 23,
2009 (Attachment 1). The matter before the City Council is to determine whether to summarily
deny the appeal or set the appeal for a public hearing.

Municipal Code Provision

Section 1.20.030.C Appeals to the Council of the Calistoga Municipal Code requires that the
City Council take one of the following two actions on the appeal:

1. The Council may deny the appeal summarily, or
2. The Council may decide to hear the appeal.

In a decision to hear the appeal, the City Council shall set a date certain for the hearing on
the appeal, which shall allow a reasonable time for investigation of the matter appealed.
The hearing shall be conducted in the same manner that the original action was heard by
the Planning Commission (i.e., noticed public hearing).

On December 10, 2009, the City received a request from the appellant to continue the
Council's decision on whether a hearing should be set to January 19, 2010 (Attachment 3).
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Section 1.20.030B(1) of the Calistoga Municipal Code requires that appeals from decisions
of the Planning Commission be considered by the City Council within 30 days after the filing
of the notice of appeal (November 23, 2009), unless the appellant consents to a
continuance. Because the appellant has requested a continuance to a specific date that is
beyond the 30 day period, it is within the Council’s discretion to grant the requested
continuance. Not withstanding this request staff recommends that Council take action to set
a date certain for the hearing on the appeal.

BACKGROUND: On November 16, 2009, the Planning Commission approved a request by
Aldo and Betty Nunez (applicant) to amend Use Permit U 2000-06 to allow live
entertainment, one night per weekend (Friday OR Saturday). Live entertainment would
consist of musical performances by solo artists, duos, trios and other small acts. DJ music
and/or karaoke music would not be allowed.

Correspondence and oral testimony were received from a number of neighbors who
expressed concerns that the proposed business intensification would result in increased
noise, parking and traffic impacts, vandalism and trash. Following this testimony (two public

“hearings were held by the Planning Commission on this application), conditions were

imposed to address the neighbors concerns (see attached Planning Commission
Resolution). Restrictions imposed under these conditions include: limiting live
entertainment to indoors only one (1) night per week (Friday OR Saturday); redirection of
the outdoor deck speakers (used for background music) to face towards the restaurant
building instead of the neighborhood; and provision of additional on-site parking during live
entertainment events. Some neighborhood residents were skeptical that the conditions
would resolve their concerns.

Given the level of neighborhood interest in this proposal and General Plan policies
addressing review of noise producing uses near noise sensitive receptors, it would seem
prudent for the City Council to hear this appeal.

FISCAL IMPACT: The cost of an appeal hearing, which includes staff time for investigation
and report preparation and time for review by the City Attorney’s office, is estimated to be
$1,500.00; this cost would be borne by the project proponent (Mr. Nunez). It should be
noted that the appellant (Mr. Hawkins) has paid the required fee of $50.00 to process the
appeal.

ATTACHMENTS:

1. Appeal from Mitch Hawkins, dated November 23, 2008.

2. Planning Commission Resolution No. 2009-19 (with original Conditions of
Approval for Use Permit 2000-06 attached).

3. Appellant’s Request for a Continuance, dated December 1, 2008

REFERENCE: Background Planning Commission reports, minutes, correspondence and
noise level measurements are available in the Planning and Building Department for review.



ATTACHMENT 1

Mitch Hawkins
1910 Carli Drive
Calistoga, CA 94515

November, 23, 2009

City of Calistoga £
{ F“EEEE“L,.& LISTEEA

Planning & Building Department ' L

1232 Washington Street

Calistoga, CA 94515

As per the Caiistoga Municipal Code this appeal for the Intensification of Use at La Prima Pizza is hereby
subynitted within the ten-day appeal period. The appeal is based on meeting procedure, minutes,

statements made and enforcement of current city and state codes. Attached is the form | was given at

the City Offices by Charlene Gallina when | requested the appeal farm. It has been completeiy and e
accurately filled out. e

7 T
itch/Hawkins

Attached: Compleied Appeal Form



TTAC MENT

CiTY OF CALISTOGA
PC RESOLUTION 2009-18

A RESOLUTION APPROVING AN AMENDMENT TO CONDITIONAL USE
PERMIT U 2000-06 (U 2000-06{A)) ALLOWING AMPLIFIED MUSIC AND LIVE
ENTERTAINMENT INDOORS WITHIN LA PRIMA PIZZA RESTAURANT
LOCATED AT 1923 LAKE STREET (APN 011-535-010) WITHIN THE “CC-
DD”, COMMUNITY COMMERCIAL-DESIGN DISTRICT OVERLAY ZONING

DISTRICT

WHEREAS, in 2000, the Planning Commission granted a Conditional Use Permit ~ ="
(U 2000-06) to establish a full-service restaurant and bar at 1923 Lake Street; and )

WHEREAS, on July 23, 2009, an application was submitied by restaurant owner
Betty Nunez requesting approval to amend Use Permit U 2000-06 to allow live
entertainment and amplified mu‘s_iq:tcg oceur g’q thﬁe_ subject property; and

W ~IC UTH W -

WHEREAS, the Planning Cofrrission réviswed and considered this application
at its regular meeting on August 12, 2009, and continued if's review of the application fo
brovide additionial time:fof: evaluation:.of poteiitial. hbise impacts ‘and .al opportunity-for
the -business owner and:naighborheod: residents to* meset: afd discussthe 'proposal
further in a less formal meeting environment; and Certr sl -

 WHEREAS, the, ‘P"lahfnﬂing-" Commlssmn continued its review. and .ﬁgn:sadergt_lqn,g-éf

this.application at its regular meeting on November 16, 2008, and prior to taking action
on the application, the Commission received written and oral reports by the Staff, and
- received public testimeny; and - T

 'WHEREAS, this action has been reviewsd for compliance With the California
Environmental Quality Act (CEQA) and has been determined Categorically Exeampt from
the requirements of CEQA pursuant to Section 15301 of the CEQA Guidelines; and

WHEREAS, the: Planning’ Commission pursuant to bhapter 17.40.070 ‘of the
Calistoga Municipal Code has made the following findings for approval of the Conditional
Use Permit Amendment (U 2000-06(A)): - _

1. The proposed development, together with any provisions for its design
and improvement, is consistent with the General Plan, any ‘applicable
specific plan and other applicable provisions of the Zoning Gode including
the finding that the use a8 proposed Is consistent with the histdrie, rural,
‘small-town atmosphere of Calistoga, e g

FINDING; The project site is zoned for commercial land uses. The existing
lestaurant has been operating as a restaurant establishment’ since 1982.
Calistoga is determined in Municipal Code Section 17.02.040 to be primarily,
essentially and predominantly a residential community wherein business and

commerce are an enhancement and suppertive to the quality of life and City's

tesidential character, Efforis to expand activities at an existing restaurant that
could adversely affect ih’e’iadjoinihg’“résidenﬁai quality of life- could potentially be

WCo\city\Daparkmenis\Planning & Bui[d'i,.,g\PEr'ig G&}mm\RescIutions-PC\EOOQ\PC R:eso 2008-19. 1923 L.ake St, Ampd CuP
4 LaPrima.dec , I :
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Resolution No. PC 2009-19

Conditional Use Permit (U 2000-06(A))

LA PRIMA LIVE ENTERTAINMENT, 1923 Lake Street (APN 01 1-535-010}
Page 20ofb

inconsistent with the General Plan. Conditions of approval have been
incorporated into the project approval that will ensure potential impacts are kept
to a minimum and that the project will not significantly detract from the rural,
small-tcwn atmosphere of the area.

2. The site is physically suitable for the ’type'and density of development;

FINDING: The restaurant and bar ig an enclosed space with adequate facilities
and space for live entertainment or amplified music, Windows and doors will be
kept closed when live entertainment or amplified music occurs to minimize noise
levels cutside of the restaurant. A sufficient amount of undeveloped land exists
on the site to accommodate the provision of additional parking spaces for
customers.

3. The proposed develcpment has been reviewed in compliance with the
California Environmental Quality Act (CEQA) and the project will not
result in detrimental or adverse impacts upon the public resources,
wildlife or public health, safety and weifare;

FINDING: This project is exempt from CEQA under Section 15301 of the CEQA
Guidelines (Existing Facilities).

4, Approval of the use permit application will not cause adverse impacts to
maintaining an adequate supply of public water and an adeguate capacity
at the wastewater treatment facility;

FINDING: The City's water system and wastewater freatment facility is adequate
to serve this project.

5. Approval of the use permit application shall not cause the extension of
service mains greater than 500 feet;

FINDING: Approval of this use permit application shall not cause the extension
of servica mains greater than 500 feet;

6. An allocation for water andfor wastewater service pursuani to Chapter
13.16 CMC (Resource Management System) shall be made prior fo
project approval. Said allocation shall be valid for one year and shall not
be subject to renewal.

EINDING: The ocurrent allocation for water and wastewater is sufficient fo
accommodate the addition of live entertainment one night per week to the
existing use. No additional allocation for water and/or wastewater is requtired.

7. The proposed development presents a scale and deslgn which are in
harmony with the historical and small-town character of Calistoga;

Weocihy\DepartmentsiPlanning & Building\Ping CommResolutions-PCA2009VPE Reso 2008-19 1523 Lake St, Amnd CUP
LaPrima.doc
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Resolution No. PC 2008-18

Conditional Use Permit (U 2000-06(A))

LA PRIMA LIVE ENTERTAINMENT, 1923 Lake Street (APN 011-535-010)
Page 3of 5

FINDING: No new structures or alterations to existing structures are being
proposed as part of the project. Improvement of the undeveloped area fo be
made accessible for customer parking will require administrative review and
approval prior to construction. Through this process staff will ensure that the
design does not impact or detract from existing neighborhood gualities.

8. The proposed development is consistent with and will enhance
Calistoga’s history of Independent, unigus, and single location
businesses, thus coniributing to the unigueness of the town, which is
necessary to maintain a viable visitor industry in Calistoga and to
preserve its economy; and

FINDING: Approval of the request for live entertainment will help to sustain an
established and lccally-owned business in the community, It also will increase
opportunities for residents and visitors to enjoy music performed by lecal and
area musicians,

9. The proposed development complements and enhances the architectural
integrity and eclectic combination of architectural styles of Calistoga.

FINDING: This proposal does not alter the architectural character of the existing
structure or other structures in Calistoga. Therefore, this finding is not
applicable.

NOW, THEREFORE, BE IT RESOLVED by the City of Calistoga Planning

Commission that based on the above Findings, the Planning Commission approves an
amendment to Conditional Use Permit U 2000-08, subject to the following seventeen
(17) conditicns of approval: '

1.

This permit authorizes an Amendment to Conditicnal Use Permit U 2000-08 to
allow amplified music and/or live entertainment indoors within La Prima Pizza
Restaurant located at 1923 Lake Street. Live enterfainment shall be permiited
indoors one night per week on Friday or Saturday night only batween the hours
of 5:00 and 9:00 p.m. No live entertainment is permitted outdoors.

All applicable conditions of Conditional Use Permit U 2000-06 remain in effect,
except as may be modified by the conditions below.

Indoor live entertainment shall be resfricted to acoustical music acts only (with
minimal amplificaticn).

Music accompanied by a DJ and karacks music shall be prohibited.

Windows shall be kept shut during live entertainment performances and doors
shall not ba left cpen.

Indoor live entertainment shall be conducted in a manner that is ancillary and
complementary to the primary permitted use as a restaurant and bar.

WColsity\DepartmentsiPlanning & BulidingWIng Comm\Resolutions-PC\2008\WPC Reso 2009-18 1923 Lake St, Amnd CUP
LaPrima.doc
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Resolution No. PC 2008-19

Conditional Use Permit (U 2000-06(A))

LA PRIMA LIVE ENTERTAINMENT, 1923 Lake Street (APN 011-535-010)
Page 4 of & :

10.

11.

12.

13.

14,

15.

16.

Indoor five entertainment performances and outdoor amplified music shall not
exceed a decibel level of 50 as measured from the public right-of-way.

Prior to commencement of indoor live entartainment events, the vacant area west
of the restaurant building shall be made accessible and available for customer
and employee overflow parking. Improvement plans, identifying access points,
signage, landscaping and dust control measures, shall be submitted to the
Planning and Building Department for review and approval prior to construction
of improvements.

Indoor live enteriainment performances shall be conducted consistent with the
appreved “live entertainment management plan” required by Condition No. 10.

Prior to commencement of indoor live entertainment events, a live entertainment
management plan shall be submitted for review and approval by the Planning
and Building Director. The live entertainment management plan shall identify: (1)
permanent and temporary physical improvements or allerations to be made in
effort to minimize off-site noise impacts, including relocation / re-direction of the
outdoor speakers at the deck; (2) operational procedures that will be employad
during live entertainment events; and (3) 2 notificaticn plan for communications
between the business owner and city staff regarding live entertainment dates.

No outdoor amplified music shall be allowed until the [ve entertainment
management plan required by Condition Ne. 10 has been approved by the
Pltanning and Building Director.

The owner or owner's employees shall pick up litter on and in the vicinity of the
site on a weekly basis.

This Conditional Use Permit shall be administratively reviewed on a guarterly
basis during the first year (and on a semi-annual hasis thereafter) or upon receipt
of two verified substantive complaints to determine whether any violations of the
Conditions of Approval for this Use Permit have occurred. Should it be
determinad that violation of the Conditions of this Use Permit have occurred, staff
shall bring the Use Permit back tc the Planning Commission for reconsideration.

Posted occupancy limits in the restaurant/bar areas shall not be exceeded.

Installation of enteriainment-related fixtures in the restaurant or bar area (such as
a dance floor, DJ booth, special lighting or sound system) shall not ba permitted
prior to review and approval by the Planning and Building Department. '

The Planning Commission may revoke this use permit in the future if the
Commission finds that the use to which the permit is put is detrimental to the
health, safety, comfort and welfare of the public, or constitutes a nuisance.

WCeo\city\Departments\Planning & Buiiding\Plng CommiResolutions-PC2002\P0 Reso 2009-19 1823 Lake St, Amnd CUP
LaPrima.dot
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Resoiution No. PC 2008-18
Conditional Use Permit (U 2000-08(A))
LA PRIMA LIVE ENTERTAINMENT, 1923 Lake Street (APN 011-535- 01 0)

Page 50f 5

17. This permit shall be null and void if not used by November 18, 2010, or if the use I8
abandoned for a period of 180 days,

PASSED, APPROVED, AN ADOPTED on November 18, 2008, by the following

 votes of the Calistoga Planning Commission:

AYES: MANFREDI, CREAGER, BUSH, AND KITE

NOES: NONE
ABSENT.: COATES

ABSTAIN: NONE

Nt e phon

deftManfred, Chairman

ATTEST: %MM
Kathieen Guill
Secretary to the Planning Commission

\iCe\ciy\Departments\Planning & Building\Ping CommiResolutions-PC\2000\PC Resc 2008-19 1923 Lake St, Amnd CUP
LaPrirna.doc



CITY OF CALISTOGA
PLANNING AND BUILDING DEPARTMENT

Conditional Use Permit No, U 2000-6
Tom Gagetta, Business Owner, for Laszlo and Emilia Gyermek, Property Owner
' Tomazzo’s Steak and Chop House
1923 Lake Street (Assessor’s Parcel No, 11-535-010)

Approved by the Planning Commission
November 15, 2000

Findings:

L.

On October 15, 1980 the City approved a Conditienal Use Permit to convert a single family A
dwelling to a restaurant at 1923 Lake Street. The restaurant closed January 1, 1999.

An application was submitted by Tom Gagetta, owner of Tomazzo’s restaurant, on August
30, 2000, requesting a permit to re-establish a full service restaurant at subject property.

The project site contains a 2,697 square foot building, an outdoor dining deck comprised of
2,634 square feet and a 21 space parking lot to accommodate a full-service restaurant.

The City recognizes that the property can be used for a full service restaurant and authorizes
ihis use to re-established in the building to the same size and extent that is described in
Finding No. 3. Should the use be expanded, an amendment to the permit is required
according to existing provisions contained in the City’s Zoning Ordinance.

As conditioned, the proposed project will be in substantial conformance with the goals and
policies of the City’s adopted General Plan including the following:

a) enhance major entrances to Calistoga in arder to provide definitive gateways to the City
(Land Use Flement);

b) preserve and enhance the aesthetic character of Calistoga (Open Space Element);

¢) protect significant buildings or struetures from exterior alterations that would diminish
their historic or architectural significance (Conservation Element); and

d) achieve and/or maintain noise exposure compatibility between neighboring land uses
(Noise Element),

The proposed project will preserve the integrity of a gateway entrance to Calistoga and retain
the residential character of the structure. As conditioned, all exterior changes will be
required to complement the character of the existing siructure.

The application is exempt from the requirements of the California Environmental Quality Act
(CEQA) pursuant to Section 15301 of the CEQA guidelines.

WChCin\Departments\Planning & Brilding\Applications\CUP\2000W2000-6 Tomazzo's\Copy (2) of U2000-6 Findings & Condition Nov15.doc
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" U 2000-6 — Tomazzo’s

Findings and Conditions
November 15, 2000
Page 2 of 4

8.

10.

1.

As conditioned in this permit, the project will not be defrimental to the health, safety, and
welfare of persons residing or working in the surrounding neighborhood or in the City as a
whole.

The site is physically suitable for the type and density of development because the project
meets the dimensional standards applicable to the Commercial-Design District (C-DD).

Approval of the use permit application will not cause adverse impacts to maintaining an
adequate supply of public water and an adequate capacity at the wastewater treatment
facility. The use permit application does not require an allocation for water and/or
wastewater service, however, the project is required to maintain compliance with the City’s
Resources Management System. Presently, water and sewer use at the property cannot
exceed the established baseline of 454 units per year.

Approval of the use permit application shall not cause the extension of service mains greéter
than five hundred (500) feet. As submitted, there will be no change to existing services.

Conditions:

1.

This permit authorizes the operation of a full service restaurant on the site consistent with all
City Ordinances, rules, regulations, and policies. The conditions listed below are particularly
pertinent to this permit and shall not be constricted to permit violation of other laws and
policies not so list.

Approval is limited to the conformance with the land use provisions contained in the City’s
Zomng Ordinance. Use of the property shall be limited to those uses identified in the
Findings above (Finding No. 3) and the sttached staff report dated November 15, 2000. Any
changes to the use are subject to the provisions of the Zoning Ordinance, as it exists now or
may be amended in the future.

This permit shall expire unless the building permits required for the restaurant are issued by
November 25, 2001, unless a request for extension is received and approved by the City prior

~ to the expiration date.

Operation of the use shall conform to all required conditions established herein, as approved
by the Planning Commission on November 13, 2000, Failure to comply with these
conditions may resulf in emendment by the Planning Commission or revocation to protect the
public health, safety and general welfare of the community, as set forth in the City’s Zoning

Ordinance.

Minor amendment to this permit may be approved by the Planming and Building Director,
provided that the permit is still in substantial conformance with the original approval.

Water and sewer use at the property shall not exceed the established baseline of 454 units in
compliance with the City’s Resources Management System unless additional resources
become available and are received for expansion of use or this permit is amended.

WCHCity\Departments\Planning & Building\Applications\CUM2000MJ2000-6 Tomazza's\Copy (2) of U2000-6 ¥indings & Condition Mov1S.doc



U 2000-6 — Tomazzo’s
Findings and Conditions
November 15, 2000
Page 3 of 4

7.

10.

I1.

12.

13.

14.

15.

16.

17.

18.

The primary use of the property is for a full service restaurant including an ancillary bar for
restaurant patrons. The sale of aleoholic beverages shall not be subordinate to the primary
classification of a restaurant, Substantially all food from the regular menu shall be available
during the hours that alcoholic beverages area served, except for the last hour of each
business day.

The business operator shall maintain all site improvements according to City standards and in
a clean and orderly manner on a daily basis.

The business operator shall comply with all applicable local, State, and Federal laws.

Signage regarding towing shall be posted in the parking lot according 1o the provisions of the
State Vehicle Code. No additional signage, other than that required in this permit or
approved by the City through the Design Review Board review process, shall be allowed
without first obtaining a permit.

Lighting for safety purposes shall be installed at the rear of the building and in parking lot.
The light shall be turned off at the end of each business day.

Outdoor amplified music shall not be audible from the public right-of~way. Live music shail
be prohibited without first obtaining a special event permit subject to Condition No, 13

below.

Special events outside of the restaurant operation shall require approval of a Conditional
Administrative Use Permits.

The use shall not exhibit the characteristics of a drive-in or formula establishment as defined
in the City’s Zoning Ordinance.

Food sold for consumption off the premises shall be incidentzl to the primary use.

Adequate facilities shall be provided on the site for the closed storage of trash and garbage
and for recyclables other than cardboard boxes generated by the use on or before January 15,
2001 (a dumpster shall be allowed without an enclosure until this date). The on-site storage
shall be designed so that the area can be cleaned and the refuse removed without creating a
public nuisance and without being placed on the sidewallks or other public ways. If the
method of cooking used will generate hot ashes, a storage facility and disposal method shall
first be approved by the Fire Department.

At least one restroom shall be available for use by both sexes within, or conveniently
adjacent to, the specific business premises and on the same property on which the use is
located. This restroom shall comply with 21l provisions of the State Uniform Building and
Plumbing Codes as to the required size, location and accessibility standards, and shall be
available Tor use by both the employees and patrons of the business.

Maximum seating capacity shall not exceed the standards in the State Uniform Building and

WOMCiDepartments\Flanning & Building\Appiications\CUPAZ000NJ2000-6 Tomazza'siCopy (2) of U2000-6 Findings & Condition NovI5.doc



U 2000-6 — Tomazzo’s
Findings and Conditions
November 15, 2000
Page 4 of 4

Fire Codes. The seating capacity shall be posted on the premises.

WCh\Ciy\DepartmentsiPlanning & BuiIding\AppIicaﬂons\CUP\ZDDO\UZOUO—é Tomazza's\Copy (2} of U2000-6 Findings & Condition Nov1l5.doc
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phone (707) 838-9084 ' Fax (707) 838-9216

December 1, 2009

City of Calistoga

James C. Mc¢Cann, City Manager
1232 Washington Street
Calistoga, CA 94515

Dear Mr. McCann:

I represent Mitch Hawkins in the appeal of the Planning Commissions approval of the request
of La Prima Pizza to expand their use permit to include live music as part of their business. As
1’m sure you know, there has been a lot of contention concerning this issue. Many people have
come 10 commission meetings to speak out against the expanding of the use permit. While some
of the Nunez’ tenanis and family members and a couple of the musicians involved have spoken
i, Savars oF the cvpendrd, prrmit, seying hak they wnld lane ' go tave o duink wd igden &
music, a large majority of the people who spoke at the meetings were strongly opposed to it, for
several very solid reasons, ranging from noise to litter, to the many prior violations of the use
permit by La Prima, and the fact that ffils expanded use permit 15 in viofation of"the [iquor ficense
and several other laws and ordinances. There are also issues with parking which can’t simply be
addresses by encouraging this business to allow cars to park in their vacant field without review
by CaiTrans and other interested agencies. I won’t go into further detail here, but we believe that
a full hearing on this appeal is necessary to address the concerns of the community.

Neither Mr. Hawkins nor T will be available on December 15, 2009 and therefore request that
the Council continue this matter to a date when we can attend. We had spoken to Sue Sneddon
and she mentioned that January 19, 2010, would be a good time for this maiter to be on the
azonda. Mx. Hawking wnd, Lhane both Jraned o calendens for that dafe i Rapesh thel, e
matter be sent on the agenda for that meeting

Thank you for your attention to this matter.

™

fncseely,
HE

, /% %///’Mff/ﬁw
arylZ/l)fIamscalco

[

ce: Sue Sneddon, City Clerk
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