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CONSULTANT SERVICES AGREEMENT
{Service Rendered)

Authorizing Agreement No.

THIS AGREEMENT is entered into as of the day of July ., 2010 by and
between the CITY OF CALISTOGA herein called the "City", and Michael Brandman Associates
(MBA), herein called the "Consultant”.

Recitals

WHEREAS, City desires to obtain environmental documentation services in connection
with the City’s Planning & Building Department processing the Enchanted Resorts development
application; and

WHEREAS, Consultant hereby warrants to the City that Consultant is skilled and able to
provide such services described in Section 1 of this Agreement; and

WHEREAS, City desires to retain Consultant pursuant to this Agreement to provide the
services described in Section 1 of this Agreement.

Agreement

NOW, THEREFORE, THE PARTIES HERETO AGREE AS FOLLOWS:

I. Scope of Services. Subject to such policy direction and approvals as the City
through its staff may determine from time to time, Consultant shall perform the services set out
in the "Scope of Work" attached hereto as Exhibit "A" and incorporated herein by reference.

2. Time of Performance. The services of Consultant are to commence no sooner
than July 6, 2010 and be completed not later than approximately July 6, 2011. Any changes to
these dates must be approved in writing by the Planning & Building Director or his or her
designee.

3. Compensation and Method of Payment.

A. Compensation. The compensation to be paid to Consultant, including both
payment for professional services and reimbursable expenses, shall be at the rate and schedules
attached hereto as Exhibit "B". However, In no event shall the amount exceed two hundred
sixty-six thousand seven hundred and thirty dollars ($266,730). Payment by City under this
Agreement shall not be deemed a waiver of defects, even if such defects were known to the City
at the time of payment.
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B. Timing of Payment. Billing for said services may be made on a monthly
basis. City shall review Consultant’s statement and pay Consultant for services rendered within
30 days of receipt of the Consultant’s statement.

C. No Overtime or Premium Pay. Consultant shall receive no premium or
enhanced pay for work normally understood as overtime, i.e., hours that exceed forty (40) hours
per work week, or work performed during non-standard business hours, such as in the evenings
or on weekends. Consultant shall not receive a premium or enhanced pay for work performed on
a recognized holiday. Consultant shall not receive paid time off for days not worked, whether it
be in the form of sick leave, administrative leave, or for any other form of absence.

D. Litication Support. Consultant agrees to testify at City's request if
litigation is brought against City in connection with Consultant's report. Unless the action is
brought by Consultant or is based upon Consultant's negligence, City will compensate Consultant
for the preparation and the testimony at Consultant's standard hourly rates.

4, Amendment to Scope of Work, City shall have the right to amend the Scope of
Work within the Agreement by written notification to the Consultant. In such event, the
compensation and time of performance shall be subject to renegotiation upon written demand of
either party to the Agreement. Consultant shall not commence any work exceeding the Scope of
Work without prior written authorization from the City. Failure of the Consultant to secure
City's written authorization for extra or changed work shall constitute a waiver of any and all
right to adjustment in the contract price or time due, whether by way of compensation,
restitution, quantum meruit, etc. for work done without the appropriate City authorization.

5. Term. This Agreement shall commence upon its execution and shall continue in
full force and effect until completed, amended pursuant to Section 21, or otherwise terminated as
provided herein.

6. Inspection. Consultant shall furnish City with every reasonable opportunity for
City to ascertain that the services of Consultant are being performed in accordance with the
requirements and intentions of this Agreement. All work done and all materials furnished, if any,
shall be subject to the Project Manager's inspection and approval. The inspection of such work
shall not relieve Consultant of any of its obligations to fulfill the Agreement as prescribed.

7. Ownership of Documents. All plans, studies, documents and other writings
prepared by and for Consultant, its officers, employees and agents in the course of implementing
this Agreement, except working notes and internal documents, shall become the sole property of
the City upon payment to Consultant for such work, and the City shall have the sole right to use
such materials in its sole discretion without further compensation to Consultant or to any other
party. Any modifications made by the City to any of the Consultant’s documents or any partial
use or reuse of the documents without the express written consent of the Consultant will be at the
City’s sole risk and without liability to the Consultant and the City shall indemnify, defend, and
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hold harmless from all claims, damages, losses and expenses including, but not limited to,
attorney’s fees resulting therefrom.

8. Employment of Other Consultants, Specialists or Experts. Consultant will not
employ or otherwise incur an obligation to pay other consultants, specialists or experts for
services in connection with this Agreement without the prior written approval of the City.

9. Interest of Consuliant.

A. Consultant (including principals, associates and professional employees)
covenants and represents that it does not now have any investment or interest in real property and
shall not acquire any interest, direct or indirect, in the area covered by this contract or any other
source of income, interest in real property or investment which would be affected In any manner
or degree by the performance of Consultant's services hereunder. Consultant further covenants
and represents that in the performance of its duties hereunder no person having any such interest
shall perform any services under this contract.

B. Consultant is not a designated employee within the meaning of the
Political Reform Act because Consultant:

(1} will conduct research and arrive at conclusions with respect to
his/her rendition of information, advice, recommendation or counsel independent of the control
and direction of the City or of any City official, other than normal contract monitoring; and

(2) possesses no authority with respect to any City decision beyond the
rendition of information, advice, recommendation or counsel. (2 Cal. Code Regs. §
18700(a)2).)

10.  Interest of Members and Emplovees of City. No member of the City and no other
officer, employee or agent of the City who exercises any functions or responsibilities in
connection with the carrying out of any project to which this Agreement pertains, shall have any
personal interest, direct or indirect, in this Agreement, nor shall any such person participate in
any decision relating to this Agreement which affects his/her personal interests or the interest of
any corporation, partnership or association in which he/she is directly or indirectly interested.

11. Liability of Members and Emplovees of City. No member of the City and no
other officer, employee or agent of the City shall be personally liable to Consultant or otherwise
in the event of any default or breach of the City, or for any amount which may become due to
Consultant or any successor in interest, or for any obligations directly or indirectly incurred under
the terms of this Agreement.

12.  Indemnification of City. Consultant hereby agrees to defend, indemnify and save
harmless the City, its officers, agents, employees and servants, from and against any and all
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claims, liability or obligations based on negligence or willful misconduct brought on account of
or arising out of any acts, errors or omissions of Consultant undertaken pursuant to this
Agreement. The City has no liability or responsibility for any accident, loss or damage to any
work performed under this Agreement whether prior to its completion and acceptance or
otherwise. Consultant's duty to indemnify and hold harmless, as set forth herein, shall include
the duty to defend as set forth in Section 2778 of the California Civil Code.

13. Consultant Not an Agent of City. City retains all rights of approval and discretion
with respect to the projects and undertakings contemplated by this Agreement. Consultant, its
officers, employees and agents shall not have any power to bind or commit the City to any
decision.

14.  Independent Contractor. It is understood that Consultant, in the performance of
the work and services agreed to be performed by Consultant, shall act as and be an independent
contractor and not an agent or employee of City; and as an independent contractor, Consultant
shall obtain no rights to retirement benefits or other benefits which accrue to City's employees,
and Consultant hereby expressly waives any claim it may have to any such rights.

13.  Compliance with Laws.

A, General. Consultant shall use the standard of care in its profession to
comply with all applicable federal, state and local laws, codes, ordinances and regulations.
Consultant represents and warrants to City that it has all licenses, permits, qualifications,
insurance and approvals of whatsoever nature, which are legally required for Consultant to
practice its profession. Consultant represents and warrants to City that Consultant shall, at its
sole cost and expense, keep in effect or obtain at all times during the term of this Agreement any
licenses, permits, insurance and approvals which are legally required for Consultant to practice
its profession. Consultant shall maintain a City of Calistoga busmess license.

B. Workers' Compensation. Consultant certifies that it is aware of the
provisions of the California Labor Code, which require every employee to be insured against
liability for workers' compensation or to undertake self-insurance in accordance with the
provisions of that Code, and Consultant certifies that it will comply with such provisions before
commencing performance of this Agreement.

C. Injury and Hlness Prevention Program. Consultant certifies that it is aware
of and has complied with the provisions of California Labor Code Section 6401.7.

D. City Not Responsible. The City is not responsible or liable for
Consultant's failure to comply with any and all of said requirements.
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14. Confidential Information. All data, documents, discussions or other information
developed or received by or for Consultant in performance of this Agreement are confidential
and not to be disclosed to any person except as authorized by City, or as required by law.

15. Insurance.

A. Minimum Scope of Insurance.

(1) Consultant agrees to have and maintain, for the duration of the
contract, a General Liability insurance policy insuring him/her and his/her firm to an amount not
less than One Million Dollars ($1,000,000.00) combined single limit per occurrence and in the
aggregate for bodily injury, personal injury and property damage.

(2) Consultant agrees to have and maintain for the duration of the
contract an Automobile Liability insurance policy insuring him/her and his’/her staff to an amount
not less than Five Hundred Thousand Dollars ($500,000.00) combined single limit per accident
for bodily injury and property damage.

(3) Consultant shall maintain professional errors and omissions
liability insurance for protection against claims alleging negligent acts, errors or omissions which
may arise from Consultant's operations under this Agreement, whether such operations be by
Consultant or by its employees, subcontractors, or subconsultants. The amount of this insurance
shall not be less than One Million Dollars ($1,000,000.00) on a claims-made annual aggregate
basis.

4y A Workers' Compensation and Employers' Liability policy written
in accordance with the laws of the State of California and providing coverage for any and all
employees of Consultant:

(a) This policy shall provide coverage for Workers'
Compensation (Coverage A).

(b) This policy shall also provide coverage for One Million
Dollars {$1,000,000.00) Employers' Liability (Coverage B).

(c) Contractor shall provide to the City an endorsement that the
insurer waives the right of subrogation against the City, its officials, officers, employees,
volunteers, and agents.

(5) All of the following endorsements are required to be made a part of
each of the required policies, except for the Professional Liability and Workers' Compensation
and Employers' Liability policies, as stipulated below:
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(a) "The City of Calistoga, its employees, officers, agents and
contractors are hereby added as additional insureds, but only as respects work done by, for on
behalf of the named insured.”

{b) "This policy shall be considered primary insurance as
respects any other valid and collectible insurance the City may possess, including any self-
insured retention the City may have, and any other insurance the City does possess shall be
considered excess insurance only and shall not contribute with it."

(c) "This imsurance shall act for each insured and additional
insured as though a separate policy had been written for each. This, however, will not act to
increase the limit of liability of the insuring company."

(6) Consultant shall provide to the City all certificates of insurance
with original endorsements affecting coverage required by this paragraph. Certificates of such
insurance shall be filed with the City on or before commencement of performance of this
Agreement. The City reserves the right to require complete, certified copies of all required
insurance policies at any time.

B. General Liability.

(1) Any failure to comply with reporting provisions of the policies
shall not affect coverage provided to the City, its officers, officials, employees or volunteers.

(2) Consultant's insurance shall apply separately to each insured
against whom a claim is made or suit is brought, except with respect to the limits of the insurer's
liability.

C. All Coverages. Each insurance policy required in this item shall provide
that coverage shall not be canceled, except after 30 days' prior written notice by certified mail,
return receipt requested, has been given to the City. Current certification of such insurance shall
be kept on file with the City Secretary at all times during the term of this Agreement.

D. Acceptability of Insurers. Insurance is to be placed with insurers approved
by the California Department of Insurance with a Best’s rating of no less than A:VIL

E. Deductibles and Self-Insured Retentions. Any deductibles or self-insured
retentions must be declared to and approved by the City. At the City's option, Consultant shall
demonstrate financial capability for payment of such deductibles or self-insured retentions.
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I6. Assignment Prohibited. Neither the City nor Consultant may assign any right or
obligation pursuant to this Agreement. Any attempted or purported assignment of any right or
obligation hereunder shall be void and of no effect.

17. Termination of Agreement.

A This Agreement and all obligations hereunder may be terminated at any
time, with or without cause, by the City upon written notice to the Consultant upon 5 days'
written notice. Consultant may terminate this Agreement upon 30 days' writien notice,

B. If Consultant fails to perform any of its material obligations under this
Agreement, in addition to all other remedies provided by law, City may terminate this Agreement
immediately upon written notice.

C. Upon termination with or without cause, all finished and unfinished
documents, project data and reports shall, at the option of the City, become its sole property and
shall, at Consultant's expense, be delivered to the City or to any party it may so designate.

D. In the event termination is without cause, Consultant shall be entitled to
any compensation owing to it hereunder up to the time of such termination, it being understood
that any payments are full compensation for services rendered prior to the time of payment;
provided, however, that Consultant shall be entitled to compensation for work in progress at the
time of termination.

18.  Amendment. This Agreement constitutes the complete and exclusive statement of
the Agreement to City and Consultant. It may be amended or extended from time to time by
written agreement of the parties hereto.

19. Litigation Costs. If either party becomes involved in litigation arising out of this
Agreement or the performance thereof, the court in such litigation shall award reasonable costs
and expenses, including attorneys' fees, to the prevailing party. In awarding attorneys' fees, the
court will not be bound by any court fee schedule, but shall, if it is in the interest of justice to do
so, award the full amount of costs, expenses, and attorneys' fees paid or incurred in good faith.

20. Time of the Essence. Time is of the essence of this Agreement, however, the
Consultant shall not be held responsible for delays caused by acts outside of Consultant’s control.

21. Written Notification. Any notice, demand, request, consent, approval or
communications that either party desires or is required to give to the other party shall be in
writing and either served personally or sent by prepaid, first class mail. Any such nofice,
demand, ete. shall be addressed to the other party at the address set forth hereinbelow. Either
party may change its address by notifying the other party of the change of address. Notice shall
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be deemed communicated within 48 hours from the time of mailing if mailed as provided in this
section.

If to City: City Of Calistoga
City Manager
1232 Washington Street
Calistoga, CA 94515

If to Consultant: Michael Brandman Associates
2000 “O™ Street, Suite 200
Sacramento, CA 95811

22. Consultant's Books and Records.

A. Consultant shall maintain any and all ledgers, books of account, invoices,
vouchers, canceled checks, and other records or documents evidencing or relating to charges for
services, or expenditures and disbursements charged to City for a minimum period of three (3)
years, or for any longer period required by law, from the date of final payment to Consultant to
this Agreement.

B. Consultant shall maintain all documents and records, which demonstrate
performance under this Agreement for a minimum period of three (3) years, or for any longer
period required by law, from the date of termination or completion of this Agreement.

C. Any records or documents required to be maintained pursuant to this
Agreement shall be made available for inspection or audit, at any time during regular business
hours, upon written request by the City Attorney, City Auditor, City Manager, or a designated
representative of any of these officers. Copies of such documents shall be provided to City for
inspection at City Hall when it is practical to do so. Otherwise, unless an alternative is mutually
agreed upon, the records shall be available at Consultant's address indicated for receipt of notices
in this Agreement.

D. Where City has reason to believe that such records or documents may be
lost or discarded due to dissolution, disbandment or termination of Consultant's business, City
may, by written request by any of the above-named officers, require that custody of the records
be given to City and that the records and documents be maintained in City Hall. Access to such
records and documents shall be granted to any party authorized by Consultant, Consultant’s
representatives, or Consultant's successor-in-interest.

23, Equal Employment Opportunity. Consultant is an equal opportunity employer
and agrees to comply with all applicable state and federal regulations governing equal
employment opportunity. Consultant will not discriminate against any employee or applicant for
employment because of race, age, sex, creed, color, sexual orientation, marital status or national
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origin. Consultant will take affirmative action to ensure that applicants are treated during such
employment without regard to race, age, sex, creed, color, sexual orientation, marital status or
national origin. Such action shall include, but shall not be limited to, the following:
employment, upgrading, demotion or transfer; recruitment or recruitment advertising; lay-offs or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship. Consultant further agrees to post in conspicuous places, available to employees
and applicants for employment, notices setting forth the provisions of this nondiscrimination
clause.

24. Waiver. No failure on the part of either party to exercise any right or remedy
hereunder shall operate as a waiver of any other right or remedy that party may have hereunder.

25. Execution. This Agreement may be executed in several counterparts, each of
which shall constitute one and the same instrument and shall become binding upon the parties
when at least one copy hereof shall have been signed by both parties hereto. In approving this
Agreement, it shall not be necessary to produce or account for more than one such counterpart.

26. News Releases/Interviews:  All Consultant and subconsultant news releases,
media interviews, testimony at hearings and public comment shall be prohibited unless expressly
authorized by the City.

27. Venue. In the event that suit shall be brought by either party hereunder, the
parties agree that trial of such action shall be held exclusively in a state court in the County of
Napa, California.
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360
361 IN WITNESS WHEREOQF, the City and Consultant have executed this Agreement as of
362  the date first above written.

363

364

365  CITY OF CALISTOGA CONSULTANT

366

367

368 By By:

369 William C. Norton

370  Title: Interim City Manager Title:
a7

372

373  APPROVED AS TO FORM: ATTEST
374

375

376

377  Michelle Marchetta Kenyon Susan Sneddon, City Clerk
378  City Attorney
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Exhibit A

(Scope of Work)
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Exhibit B

(Include rate and schedules)
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