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Section 10.02. Default. If the breaching Party has not cured such breach within the Cure
Period or the Extended Cure Period, if any, such Party shall be in default (' '"Default”), and the
non-breaching Party, at its option, may terminate the Agreement, institute legal proceedings
pursuant to this Agreement and shall have such remedies as are set forth in Section 10.04 below.
City may only terminate this Agreement pursuant to a duly adopted resolution of the Cxty

Council

Section 10.03. Withholding of Permits. In the event of a Default by Developer, or
followmg notice of breach by Developer and during the Cure Period o tended Cure Period,
upon a finding by the City Planning Director that Developer is in sgpfotis arfd substantial breach,
City shall have the right to refuse to issue any permits or other a als to which Developer
would otherwise have been entitled pursuant to this Agreemery gyision is in addition to
and shall not limit any actions that City may take to enforce th 2af the Project

Approvals.

Section 10.04. Remedies.

A. In the event of a Default by City or DevEl
the right to terminate this Agreement upon giving notice
Government Code Section 65868 and refula
notice of intent to terminate, the matter sl ;
manner set forth in Government Code Sectigy
section, Following consideration of the evid&
Councll elther Party alleging Default by the

dgeview before the City
& written notice of termination

ch under this agreement is not subject to

B. City's d Sy s
bor ordinary mandate.

review by any fo

entitfed i dar . ityzis) ' proval pursuant to this Agreement in reliance upon a
specified i i : "Developer in the future, and if Developer then fails to

to cure, correct or re - any Default, to enforce any covenants or agreements herein, to enjoin
any threatened or attempted violation hereof, or to obtain any other remedies consistent with the
purpose of this Agreement except as limited by subsections10.04 A and B above. Any such legal

action shall be brought in the Superior Court for Napa County, California.

Section 10.05. Annual Review.

A, The City Manager shall, at least every twelve (12) months during the term of this
Agreement, review the extent of good faith substantial compliance by the Developer with the

15

1067378v5 80075/0055
53



582
583
584
585
586
587
588
589
590

591
592
593
594
595
596

597
598

599-

600
601
602

603
604
605
606
607
608
609
610
611
612
613
614
615
616
617
618
619
620
621

622
623

terms and conditions of this Agreement. Such periodic review shall be limited in scope to

compliance with the terms and conditions of this Agreement pursuant to California Government {
Code Section 65865.1 and the City's Development Agreement Ordinance. Developer shall have

the duty to initiate each annual review by submitting an Annual Review Report. Developer

shall demonstrate good faith compliance with the terms and conditions of this Agreement and

provide such other information as may be reasonably requested by the City Manager and deemed

by him or her to be required in order to ascertain compliance with this Agreement. The costs of
notice and related costs incurred by the City for the annual review conducted by the City

pursuant to this Section shall be borne by the Developer.

B. Following such review, the City Manager shall segfli&matter as an agenda item at
a regularly scheduled Council meeting, giving an advance cop j" ort and notice of the
time and place of such meeting to the Developer. If the Cl
Developer has demonstrated good faith compliance wi giiditions of this
Agreement or for any other reason, the City Manage oi’m c11 of tl’llS

depportunity to respond to the

ime to time as necessary.

D. Failure of the City to cond 3 ‘evi Aflen ot constitute a waiver by
the City of its rights to otherwise enforce NS i - ffént nor shall the
Developer have or assert any defense to suctifgnforc€iigittshy # of any such failure to

conduct an annual review,

default, and all performa il 3 . th1s Agreement shall be extended Where
delays are due tg; ' %

] emies, quarantlne restrictions; fre1ght embargoes,
101943 'tlgatlon; unusually severe weather; acts or omissions of

2773
2

¢ causf' ut 1n any event shaIl not exceed a cumulative total of three (3)

days of the commencerient of the cause. Developer acknowledges that adverse changes in

economic conditions, éither of Developer specifically or the economy generally, changes in
market conditions or demand, and/or inability to obtain financing or other lack of funding to
complete the work of on-site and off-site improvements shall not constitute grounds of enforced
delay pursuant to this Section 10.06. Developer expressly assumes the risk of such adverse
economic or market changes and/or financial inability, whether or not foreseeable as of the

Effective Date.

Section 10.07. Amendment. This Agreement may be amended as provided inthe
Development Agreement Ordinance and Development Agreement Statute, Modifications of
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Project Approvals and other changes to the Project or its timing specifically authorized by this
Agreement as consistent with it, do not require amendment to this Agreement unless specifically
required by the Development Agreement Ordinance or Development Agreement Statute.

Section 10.08. Resolution of Disputes. With regard to any dispute involving the Project,
the resolution of which is not provided for by this Agreement or Applicable Law, Developer
shall, at City's request, meet with City and/or City shall, at Developer's request, meet with
Developer. The parties to any such meetings shall attempt in good faith to resolve any such
disputes. Nothing in this Section 10.08 shall in any way be interprete requiring that
Developer and City and/or City's designee reach agreement with regdéd to those matters being
addressed, nor shall the outcome of these meetings be binding i, y on City or Developer
unless expressly agreed to by the parties to such meetings. :

obligations of City and Developer in connection t
satisfied as reasonably determined by City. Upofcoh
termination of this Development Agreement, a written § 6] ik
completion or termination shall be recorded by City in the’@ficial Records of Napa County,
California. In the event this Agreement% inated, neithet%iduty shall have any further rights
or obligations hereunder, except for those :
(Compliance with State and Federal Law),
and 10.10(Indemnity and Hold Harmless).

“ Gment are

Fas

Section 10.10. Indgfnn HlEss. er shall indemnify and hold City
and its elected and appgii : 1Bloyees, and representatives harmless from and
against any and all glalg 5 (including attorneys fees and costs) for
any bodily injury, death, directly or indirectly from the approval or
implementation of thi and construction of the Project by or on

: ormed under this Agreement, whether such
per or any of Developer's coniractors, subcontractors,
uch claims, costs and liabilities arise from the active
et of Jty, its elected and appointed officers, agents, employees,
beontractors. This Section 10.10 shall not apply to suits or
r default of this Agreement or to suits or actions brought by any
1e sole active negligence or willful misconduct of City or its
atives, officers, agents and employees. '

ARTICLE 11, MISCELLANEOUS PROVISIONS

Section 11.01. Incorporation of Recitals and Introductory Paragraph. The Recitals

“contained in this Agreement, and the introductory paragraph preceding the Recitals, are hereby

incorporated into this Agreement as if fully set forth herein.

Section 11.02. Exhibits. The Exhibits referenced in this Agreement and attached to it are
incorporated in to this Agreement.
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Section 11.03. Findings. City hereby finds and detennines that execution of this
Agreement furthers public health, safety and general welfare and that the provisions of this
Agreement are consistent with the General Plan.

Section 11.04. Severability. If any term or provision of this Agreement, or the
application of any term or provision of this Agreement to a particular situation, is held by a court
of competent jurisdiction to be invalid, void or unenforceable, the remaining terms and
provisions of this Agreement, or the application of this Agreement to other situations, shall
continue in full force and effect unless amended or modified by mutugl@an sent of the parties.
Notmthstandlng the foregoing, if any material provision of this Agggé
such provision to a particular situation, is held to be invalid, voi
adversely affected may (in its sole and absolute discretion) te uan'
providing written notice of such termination to the other p

nforceable, the party
i Agreement by

Approval as it may be amended from time to time, whe#{fg
to such possible amendment. Section headmgs in this Ag
are not intended to be used in interpretin
Agreement. This Agreement has been re

ansel for both City and
S fied against the drafting
greed ent Unless the context

party shall apply to the 1nterpretat10n or
clearly requires otherwise, b
the other; (ii) the masculj
others; (iii) "shall," "
"includes" and "inchi

, and "may" is permissive; (iv) "include,”
heyconstrued as if followed by the words

e Land. All of the provisions, agreements,
ant and obligations contained in this Agreement shall be

in any manner whatsoever, and shall inure to the beneﬁt of the Parties and
their respeeuve hé rensuccessors (by merger, consolidation or otherwise) and assigns. All of the
provisions of this Dé& gn ent Agreement shall be enforceable as equitable servitudes and
constitute covenants vjﬁ* ing with the land pursuant to applicable law, including, but not limited
to, Section 1468 of th&¢ Civil Code of the State of California. Each covenant to do or refrain from
doing some act on the Property hereunder (a) is for the benefit of the Property and is a burden
upon the Property, (b) runs with the Property, (c) is binding upon Developer and each successive
owner during its ownership of the Property or any portion thereof, and each person or entity
having any interest therein derived in any manner through any owner of the Property, or any
portion thereof, and shall benefit the Property hereunder, and each other person or entity
succeeding to an interest in the Property. Every person who now or hereafter owns or acquires
any right, title or interest in or to any portion of the Project or the Property is and shall be
conclusively deemed to have consented and agreed to every provision contained herein, whether

18
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or not any reference to this Development Agreement is contained in the instrument by which

such person acquired an interest in the Project or the Property.

Section 11.07, Notices. Written notices and other written communications by and
between the Parties shall be addressed as follows and shall be deemed received on (a) the date
such communication is personally delivered; (b) the first normal business hour following the
physical receipt of the entire document by the receiving party's facsimile machine; or (¢) five
days after a registered or certified letter, properly addressed and with postage prepaid, is
deposited in the United States mail:

If to City:

With Copies to:

21881 Mora LLC

BNK LLC

With a copy to:
Any party may at any time, by giving ten (10) days written notice to the other parties,

may designated a new address for notices.
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Section 11.08. Entire Agreement, Counterparts and Exhibits. This Agreement may be
executed in multiple counterparts, each of which shall be deemed to be an original. This
Agreement, together with the attached Exhibits, constitutes the final and exclusive understanding
and agreement of the parties and supersedes all negotiations or previous agreements of the
parties with respect to all or any part of the subject matter hereof. The Exhibits attached to this

Agreement are incorporated herein for all purposes:

Section 11.09. Recordation Of Development Agreement Pursuant to Cahforma
Government Code § 65868.5, no later than ten (10) days after City enfef _ to this Agreement,
the City Clerk shall record an executed copy of this Agreement in tal Records of the

County of Napa.

Seetion 11.10. No Joint Venture or Partnership. It i Ci ‘, If derstood and agreed
to by and between the parties hereto that: (i) the subject &lo tent is a piifiate development;

Subsequent Project Approvals; (iii) Developer shall ha fower® Fasive control
of the Project herein described, subject only to the limitati6fisfand obligations of Developer
under this Agreement, the Existing Projé Project Approvals, and
Applicable Law; and (iv) City and Develd] iste '

as creati_ng any such relatio

_ provisio ‘of this Agreement shall be in
ity and the Developer.
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Approved as to Form

By:.

City Aftoi*ney
Attest:

By:

City Clerk

1067378v35 80075/0055

CITY:
City of Calistoga, a municipal corporation

By:.

City Manager

Date Signed:

BNK LLC, a California limited liability
company

By:
Name:
Its:

By:
Name:
Its:

1881 MORA LLC, a California limited liability
company:

By:
Name:
Its:
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EXHIBIT A
Legal Description of Property

The land herein referred to-is situated in the State of California, County of Napa, City of
Calistoga, and is described as follows:

Commencing at a point on the Northeastern line of Grant Street, distant thereon South 59° East
20.045 chains from the point of intersection thereof with the Southeas ine of Greenwood
Avenue, running thence along said line of Grant Street, South 59° BE4#t 8.005 chains; and thence
North 30%° East 22.37 chains; thence North 58%° West 8.005 che d thence South 30%°

Being Lot 3 and a portion of Lot 4 as the same are show
of W.F. Fisher Tract, Calistoga, Napa Co. Cal”, filed 45
Recorder of said Napa County. y

APN 011-010-013 & 014

Napa County
APN 011-022-002

Exhibit A
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EXHIBIT B
Project Description

The Applicant proposes to subdivide the properties into 15 lots for single-family
residential uses and associated ancillary residential uses, which may include light agricultural
uses such as cultivation of vineyards. The Applicant seeks to be able to build the infrastructure
(i.e. roadways and utilities) in a single phase. Upon recordation of the Final Map, the residential
units will be developed as market conditions allow. Ultimately, each bgme site will be placed
within an established building envelope that has been purposefully designet-by Howard Backen
of Backen & Gillam Architecture, The proposed sizes of the ho ill likely range between
four- to five-bedrooms and up to and over 4,000 square feet, iné outbuildings.

Vehicular circulation will be provided via tree li 1b: Z alencia Lane and
Hawthorne PIace) Pedestrian circulation will be prov' ria 4 idev ontain within a

The slope of the ex1st1ng property is approx1mate sercent from the back of the
properties to Grant Street. The project sitg,j F@apnett Creek, which is where the
storm runoff will be released. :

The project also includes a request j th lands to the east located

ght is being requested in order to

at 1881 Mora Avenue (APN 001-021-002).
Ya of installing public utilities and

adjust approximately 13,50/

: ated deep-rooted vines on several of the lots and
To preserve significant trees on the property and to provide
oadway with two roundabouts in the center of the

rvice will be provided by the City’s water and wastewater
solving an on-going drainage problem in the project area, the
drainage west to Garnett Creek instead of directing the runoff
nty Fairgrounds.

Applicant is propo
south through the N

In addition to te aforementioned project components, this project includes
implementation of General Plan Objective H-3.1, P 3 by amending Chapter 17.08 of the Zoning

“ Ordinance to provide an alternative means for residential projects to satisfy the affordable

housing requirements. As such, the project sponsors and the City have drafted certain terms for
consideration through the Development Agreement. These terms include the payment of money’
into the Calistoga Housing Trust Fund in-lieu of providing 20% of the resulting homes at an
affordable rate.

Exhibit B
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The project sponsors will also be providing funds for infrastructure and recreational
purposes. Funds will be provided for recreational purposes, above the amount normally
collected as a Quality of Life Development Impact Fee, and additional funds will be paid for
certain Grant Street roadway improvements beyond the normally required subdivision
improvements.

Exhibit B
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EXHIBIT C

itigation Monitoring and Reporting Program

()

SN

Exhibit C
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EXHIBIT D | | )
Existing Project Approvals

1. Mitigated Negative Declaration and Mitigation Monitoring Plan, adopted by City Council
Resolution No. on , 2008. ,

2. Tentative Subdivision Map, TTM 2007-__. , adopted by City gou ¢jl Resolution

No. on , 2008.
3. Design Review, DR 2008-__, adopted by City Coungll No.2008-___on
__,2008. ' 2 '

4. Development Agreement, DA 2007~ , ado
2008.

Exhibit D
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() | EXHIBIT E
Anticipéted Subsequent Approvals
1. Final Subdivision Map and Improvement Plans.-Public Works Department

2. Subdivision Improvement Agreements — Public Works Department.

3. Private Roadway, Maintenance Agreement and Design Rey Coitt_ee —City
Attorney and Planning Department

4, Access and Open Space easements — City Attorneys
5. Irrevocable Offer of Dedication of Land — Py}
6. Lot line adjustment — Planning Departme_t
7. Reserved
8. Tree removal permits — Public Wo:

9. Other Agency Permits

()

h Department ¢

13. Other permits necessary as required to satisfied project conditions of approval and

Mitigated Negative Declaration Mitigation Measures.

Exhibit E
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EXHIBIT F

Special Public Benefits

1. Funds for Affordable Housing.

Chapter 17.08 of the Calistoga Municipal Code, development of the Project requires that
twenty percent (20%) of the homes in the subdivision be made available to families of low or
moderate income. Alternatively, the Developer may provide othegi#@thods of addressing

housing needs including a cash payment to the City. An in-lieys ymerﬁ’ of Six Hundred
g ,dable Housing Trust

Fund. The Developer shall provide $100,000 of the in-ligf 3
approval of the Final Subdivision Map. The balance gsaithin-lieu payinent shall be made in
equal payments prior.to the issuance of a building tfor 1 Stiftloti '

Local Agency Invest Fund (LAIF) rate as of the lien slus tw percent (2"2). The

principal and accrued interest shall bg r of (1) issuance of a building
permit for home construction on the
Agreement.

Chapter 17.10 of th e requires”that prior to Final Subdivision Map
approval subdivig usand Dollars ($3,000) per lot be paid as a
Quality of Life fi ctures and physical improvements for

cultural and recreatlo- 10! approval of the Final Subdivision Map,
' i i ' al sum of Eight Hundred Thousand Dollars

The develajis: 1City the full costs of the Grant Street improvements made by
City. Said paine ated to be $200,000 to the City for the full cost of Grant Street
reconstruction { it from Mora Avenue to Gamett Creek Court). Actual costs shall
be determined by ty following the completion and acceptance of the work by City.
City shall provide #easonable accounting of all costs to Developer. Developer shall pay
Grant Street Improvement costs in full prior to Final Subdivision Map approval.

Exhibit I
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EXHIBIT G
Existing Rules

1. All City of Calistoga Municipal Code and amendments/ordinances through Ordinance No.

649.

2. City of Calistoga General Plan and amendments adopted as of January 2, 2008

3. All City Council Resolutions adopted through Resolution 2008-

Exhibit G
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EXHIBIT H
Utility Capacity Allocation and Connection Fees
1, Water Allocation and Connection Fees.

The City shall reserve 9.75 acre feet of potable water for the Project, This allocation shall be
assigned in equal portions to the resulting lots for home construction.

connection fees shall be allocated in equal shares to each @. ideft ' recordation of the
Final Subdivis‘ion Map, a lien subordinate only to othe ¥l rded against each

lot. The principal mterest shall be due in full on §]
permit for home construction on the lot, or (2) four (4¥4¢
Agreement.

2. Waste Water Allocation and Co '. =

s dbn Map. The balance of the waste water
S af Aach reszdentIaI lot. Upon recordatmn of the

Exhibit H

1067378v3 80075/0055

68



Timetable

Development will occur per Project related approvals.

Exhibit I
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EXHIBIT J

Annual Review Report

SAMPLE COMPLIANCE EVALUATION FORM

The Annual Compliance Evaluation Form is submitted to the City of Calistoga ("City") by BNK Investments, LLC
("Developer") pursuant to the requirements of California Government Code section 63856.1 and Chapter 17.39 of
the City Municipal Code regarding Developer's good faith compliance with its obliggfiéris under that the
Development Agreement having an Effective Date of ) betw

v'and Developer
("Development Agreement"). All terms not otherwise defined herein shall hays eanings assigned to them in the
Development Agreement: ’ '

he City g

Annual Review Period; to

B. Development Impact Fees, processing fees, architectural rewg ; d/or other fees paid during this
annual review period: Yes: ___ No: _, '

Its obligations under the Development Agreement for this annual review
hich Developer is taking the actions set forth in the attachment hereto.

Developer,
By:
Its:

Exhibit J
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