Attachment 7

Executive Summary of Draft Development Agreement
Planning Commission

This attachment summarizes some of the important terms of the proposed
Development Agreement ("DA") between the City and developers of the Vineyard Oaks

reS|dent|aI SUdeVISIon

The Development: VINEYARD OAKS (or its successor) receives the vested right, during
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the 5-year term of the Development Agreement, to subdivide approximately 18 acres of
land in accordance with the City land use approvals bemg considered by the Planning
Commission in conjunction with the Development Agreement.

The project includes:
o 15 residential lots, each of which may be developed with a single family
dwelling, an accessory dwelling unit, and accessory structures.
o Associated traffic and circulation |mprovements including a dedicated
pedestrian pathway
o - Payment of an in-lieu fee to the C!tys Affordable Housing Trust Fund.

Term: The term of the Agreement is five years; it can be extended for an additional year.
During the term of the Agreement, the applicant can rely on the City's current zoning for its
property. New laws that do not conflict with the. project will be applicable to'it.

Special Benefits to City:

In addition to the City fees and normal subdivision improvements required by City
ordinances, resolutions, and policies, VINEYARD OAKS will provide to the City as

special benefits from the Development Agreement:
o An additional $800,000 for recreational and cultural facilities, which when
added to the required Quality of Life payments will total $845,000.
o Grant Street improvements from Mora Avenue to Garnett Creek Court.

The project will also provide a $600,000 in-lieu payment to the CaliStoga Affordable
Housing Fund.

Fees, Financing, Timinq:

o Affordable Housing Fund payment;
= $100,000 will be paid by the Developer before recordation of the final
map.
Each of the residential lots will be subject to a lien for its proportionate share
of the $500,000 balance.
* Interest will be due on the note at a rate that is 2% higher per year than
the interest rate the City earns on its funds invested with the California
Local Agency Investment Fund (LAIF.)
* The lien amount will be due on the earlier of issuance of the building
permit for home construction or four years from the effective date of
the development agreement.
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o Additional Recreational Funds Payment: _ o
* The entire $800,000 will be paid before recordation of the final map.: )

o Other Development Impact Fees:
» The project will pay all existing development lmpact fees at the rates in

effect on the effective date of the Development Agreement.

o Processing and Review Fees: The Developer will pay actual costs of review
and processing, whether by City staff or outside consultants.

Water and Wastewater Aliocations and Connection Fees:

o Water and Waste Water Gonnection fees are fixed, for the term of the
Development Agreement, at the rate at the rate in when the final subdivision
map is recorded. 9.75 acre fee of potable water is reserved for the project,
and 6.21 acre feet of waste water treatment capacity.

o Twenty five percent (25%) of the connection fees will be paid before
recordation of the final map.

o Each of the residential lots will be subject to a lien for its proportionate share
of the balance.

o The lien amount will be due on the earller of issuance of the building permit
for home construction or four years from the effective date of the development

agreement.
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DEVELOPMENT AGREEMENT _

THIS DEVELOPMENT AGREEMENT (" Agreement") is entered into as of the

- dayof - 2008, by and among BNK LLC, a California limited liability company,

Ira Carter, an individual, Lois Carter, an individual, and 1881 Mora LLC, a California limited
liability Company, (who are referred to, collectively, in this Agreement herein as "Developer"),
and the CITY OF CALISTOGA, a California municipal corporation ("City"). City and
Developer are sometimes referred to in this Agreement as a "Party” and collectively as

"Parties."

RECITALS

A. These Recitals use certain terms with initial Ccap 2 1hat are defined in
Article 1 of this Agreement. City and Developer intend I 4§ tni
capitalized terms are used in these recitals.

B. Ira Carter and Lois Carter own in £& cated at
2400 Grant Street (APN 011-010-013, 011-010-014) ir , Coufity of Napa
1881 Mora LLC owns that certain real property located & 4581 Mora Avenue (APN 011-021-

002) in the City of Calistoga, County off)a collectively referred to as the

Property. The Property is more particular;
and & part of it. BNK, LLC has an option ¢

C. To strengthen the public pla {j‘,- f enom dge private participation in

the public, and reduc

California enacted the: te, which authorizes City to enter into an

italiffnterest in real property regarding the

o support the subdivision of the Property and its development
gfe particularly described in Exhibit B, will implement the City's

1e/t0 the City by providing a high quality residential subdivision and
Athose available through regular project exactions.

F. Prior to approval of this Agreement, City has taken the following actions in
connection with the development of the Property:

1. California Environmental Quality Act Review. The environmental

impacts of the Project, including the Existing Project Approvals have properly been reviewed
and assessed by City pursuant to CEQA. On » 2008, in accordance with the
recommendation of City's Planning Commission, the City Council adopted a Mitigated Negative
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Subsequent Project Approvals is set forth in Exhibit E.

Declaration for the Project, including a Mitigation Monitoring and Reporting Program pursuant

to Resolution No. . The MMRP is attached as Exhibit C.
S 2. Existing Project Approvals. Existing Project Approvals have been granted
as set forth in full in Exhibit D. '

G. Subsequent to approval of this Agreement, City anticipates that applications for
Subsequent Project Approvals will be submitted to implement the Project. A list of anticipated

Project Approvals and Subsequent Project Approval
investment in and commitment to development of I
of the Property in accordance with this Agreemenft
and contribute to the vitality of the City, thereby achle
Development Agreement Statute was enacted:

1. Provide for the or
community.

L Hither 1 letermines that the tentative map for the
subdivision of the TOPCEL? g8 wi '. tofs of Government Code Section 66473.7.

Applicable Law, an any Subsequent Project Approvals.

K. The Ci Council has conducted all necessary proceedings in accordance with
City's rules and regulations for the approval of this Agreement.

K. On , 2008, the City Council, at a duly noticed public
hearing, adopted Ordinance No. , approving and authorizing the execution of this

Agreement.
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the Development Agreement Statute and th

AGREEMENT

NOW, THEREFORE, in consideration of the promises, covenants and provisions set
forth herein, the receipt and adequacy of which is hereby acknowledged, the parties agree as

follows:

ARTICLE 1. DEFINITIONS

In this Agreement, unless the context requires otherwise:

Section 1.01. "Applicable Law" means the Ex1stmg Ruleg
Adopted Rules to the extent permitted by this Agreement and E£ 1
Provided, Developer may consent to additional applications of J Adopted Rules
without amendment of this Agreement as part of Subseqyefis, Proj Vi

Fi) odlﬁed by Subsequently

Section 1.02. "CEQA" means the Californjgf? avi ] ity A vision 13 of
the California Public Resources Code, Sections 24 i i

California Environmental Quality Act, Title 14 of the
Sections 15000 and following.

Section 1.03. "Annual Review R . CRt, in the form attached as
Exhibit J, filed by the Developer each ye ! ]

% 3
T
ment A greement Ordinance,

Section 1.04. "De
Calistoga Municipal Cog;

its or gHonitoring compliance Wlth the condmons imposed on the
#fhis definition lnclude, but are. not limited, to those 1ncluded in

Section 1.07. 'Effective Date" is defined in Section 2.01,

Section 1.08. "Ex1st1ng Rules" means the City ordinances, resolutions, rules,
regulations, official policies, standards and specification in existence as of

-200_ A list of Existing Rules applicable to the Project is attached as Exhibit G, but the fa11ure to

1dent1fy any Existing Rule in Exhibit G shall not affect its applicability to the Project.

Section [.09. "Existing Project Approvals" means the City approvals set forth in full in
Exhibit D.
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110 Section 1,10, "Mitigation Monitoring and Reporting Program (MMRP")" means the

111 mitigation monitoring and reporting program adopted by thé City pursuant to CEQA by

112 Resolution and attached as Exhibit C.

113 Section 1.11. "Property" means that real property described in Exhibit A.

114 Section 1.12. "Project Approvals" means Existing Project Approvals and Subsequent
115  Project Approvals.

116 Section 1.13. "Subsequent Discretionary Approvals" shall mg

117 Approvals 1nclud1ng amendments of the Project Approvals, 1mp 9

118  architectural review permits, use permits, Final Subdivision

119  subdivisions, and any amendments to, or repealing of, any 0

120 Discretionary Approvals.

121 Section 1.14.

122 entitlements and permits necessary to operate th

123 Exhibit E.

124 Section 1.15. "Subsequent Minigterial Approvals”

125  required by Applicable Law and that are 155w

126  standards and regulations. Subsequent Mi; gl

127 limited to, applications for road constructiorgperm

128  permits; building permits, 1nclud1ng electricalé Iu ng

129 Title 24 Handicap permitg,g vals, cemﬁ

130 connection permits; anggfh 3

131 the Project. Parties gék

132 grading or bmldmg pe

133 iToui] i iles” means City ordinances, resolutions, rules,
134 regulatiopg¥official 1e 7ds and specification that came in to effect

135  after ¢ :

136 onneétion Fees" shall mean the water service connection fee and
137  waste water ¢ blished in Chapter 13.18 of the Calistoga Municipal Code, in the
138 amounts set fo

139 ICLE 2. EFFECTIVE DATE AND TERM

140 Section 2.01. ‘Effective Date. This Agreement shall become effective upon the date that
141  the ordinance approving this Agreement takes effect that is , 2008.

142 Section 2.02. Term,

143 A. Initial Term and Discretionary Extension The Initial Term of this Agreement

144 shall commence upon the Effective Date and shall extend for a period of five (5) years thereafter.
145 The Term has been established by the Parties as a reasonable estimate of the time required to
146  develop the Project, including all on- and off-site public improvements. Upon application by the

4
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Developer, or its successor in interest, the City may extend the Term for an additional period of
up to one (1) year, subject to the requirements of the Development Agreement Statute and City

ordinances.

B. Termination Following Expiration. Following the expiration of the Initial Term,
or the earlier completion of development of the Project and all of Developer's obligations in
connection therewith, this Agreement shall be deemed terminated and of no further force and
effect, subject, however, to the provisions of Section 10.09 of this Agreement. The expiration or
termination of this Agreement shall not limit any property rights of theJe
successors that may exist independent of this Agreement.

Developer further represents and warrant that:

A. No approvals or consents of any perg

or performance of this Agreement by Developer 6
except as have been obtained;

pective manag

B.  The execution and delivetg,of this Agreemenfeg]
obligations of Developer hereunder have Beéi f7all necessary individual,
limited liability company and/or general pa acti Essary member approvals

28,
2o,

LE 3/ DEVELOPMENT OF PROPERTY

&

&

iongBE0ia, hts. "THeWRigperty is hereby made subject to the provisions of
this Agre N if.or on the Property, or any portion thereof, shall be
undert
App?

vested ri verty i accordance with the Existing Project Approvals, the
: Applicable Law and this Agreement. The Project shall be

#bplicable Law: Documentation. Applicable Law (defined in

Section 1.01) shall apply to the development of the Property during the terms of this Agreement.
Parties have prepared two sets of the Project Approvals and Existing Rules, one set for City and
one set for Developer, to which shall be added, from time to time, Subsequent Project Approvals,
so that if it becomes necessary in the future to refer to any of the Project Approvals or Existing
Law, there will be a common set available to the Parties. Failure to include in the sets of Project
Approvals and Existing Rules any ordinance, resolution, rule, regulation, official policy, standard
or specification shall not affect the applicability of such rule, regulation, policy, standard or

specification.
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Section 3.03. Reservations of City Authority to Apply Subseguently Adopted Rules.

A. The Parties acknowledge and agree that City is restricted in its authority to limit
its police power by contract. The limitations, reservations and exceptions contained in this
Agreement are intended to reserve to City all of its police power which cannot be so limited. and

this Agreement shall be so construed.

B. Notwithstanding any other provision of this Agreement to the contrary, the
Applicable Law shall include the following Subsequently Adopted Rulgss,

(1)  Review Costs. Fees and charges of every
City to cover actual costs to City of Project Approvals or for mgft
Project Approvals as such fees and charges are set, on a unifé

other matter of procedure, provided such proceduf€siy
to substantially similar types of development projects

code, fire code, and other applicable const i
permit application. Upon Developer's writtdh

building and construction standards that Clty
necessary nor desirable tg )

for such waivers. 4

1 ; Iness license tax, or any other tax, fee, charge,
Or assesspy ' i @lfteally or disproportionately targeted to the Project or

Prope; ces established by the Existing Rules may be applied to
the Pro orized by Paragraph 3.04 B.(5) below or by Section
5.01.

ircumstances. Subsequently Adopted Laws which may be in
conflict with this and the Project Approvals to the extent

C. their adpption is required by State or Federal law or,

D. they are non-discriminatory with respect to the Project or the Property, or both,
and their adoption is reasonably necessary to comply with State or Federal law, or

E. the City determines they are necessary to protect against conditions that create a
substantial and demonstrable risk to physical health or safety, or

F. to pass-through rate impositions or increases established by other governmental or
quasi-governmental agencies.
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: (6)  Utility Rules, Utility standards, rules and utility rates, fees and charges, as
more particularly described in Exhibit H. Provided, Developer’s obligation to pay Utility
Connection Fees is limited as set forth in Article 5.

(7)  Development Impact Fees. Except for those fees specifically described in
this Agreement, payment of Development Impact Fees shall be as prescribed by the City’s
ordinances, resolutions and polices in place as of the effective date of this Agreement. Said fees
shall be paid at the rate in place at the time of the effective date of this Agreement.

(8)  Consistent Laws, Subsequently Adopted Layg@hich do not conflict with
this Agreement or the Project Approvals, provided that they are plied in a discriminatory
manner against the Pl‘Oj ect or Property. Conflicting laws are ¢

Section 3.04. Conflicting Subsequent Law. A Sp B Law shall be
deemed to conflict with this Agreement if it would acgg phs any of the follgsing results,
either by specific reference to the Project or as pa ) ], 1 plies to or
affects the Project: - ' ;

A. Change any land use designation or permitt

B Limit or control the availa ices or facilities or any
privileges or rights to public utilities, servi water rights, water
connections or sewage capacity rights, seweconnetiigis, ctc. Jie Project;

C. Limit or copty
other improvements of ¢
the limitations inclug
Agreement;

i) a ranner t t is 1ncons1stent w1th or more restrlctlve than

Shasing or sequencing of the approval,
Or any part of the Project in any mannet, except as set forth in
i ject Approvals;

X isting Law or the Project Approvals.

provided in the ExistfiyBeoc ject Approvals, in Scction 3.03 above, or elsewhere in this
Agreement.

Section 3.03. Regglatlon by Other Public Agencies. City and Developer acknowledge
and agree that other public agencies not within the control of City possess authority to regulate

aspects of the development of the Property separately from or jointly with City, and this
Agreement does not [imit the authority of such other public agencies. Developer shall, at the .
time required by Developer in accordance with Developer's construction schedule, apply for all
such other permits and approvals as may be requlred by other governmental entities in
connection with the development of, or the provision of services to, the Project. Developer shall
also pay all required fees when due to such public agencies. Developer acknowledges that City

7
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261 does not control the amount of any such fees. City shall cooperate with Developer in

262 Developer's effort to obtain such permits and approvals; provided, however, City shall have no
263  obligation to incur any costs, without compensation or reimbursement, or to amend any City
264  policy, regulation or ordinance in connection therewith.

265 Section 3.06. Development Timing. The timetable for completion of the Project and
266  phasing schedule is set forth in Exhibit I. _

267 Section 3.07. Life of Project Approvals. The term of any and roject Approvals shall
268  automatically be extended for the longer of the Term, and any Exte , Ofithis Agreement or

269  the term otherwise applicable to such Project Approvals.

270 Section 3.08. Initiatives and Referenda.
271 A. If any Subsequently Adopted Law is engé en-sponsored
272 (initiative or referendum, which would conflict wit ), ble Law or

273 this Agreement, such Subsequently Adopted Law/ i ’ o ect;
274 provided, however, the Parties acknowledge that City'$%p; Zijx i
275  legislative action subject to referendum.

276 B. Without limiting the gene" g, no moratorium or other
277  limitation (whether relating to the rate, timig it development) affecting
278  subdivision maps, building permits or other g Mo use thatjare approved or to be

279  approved, issued or granted by City shall appl§;to i ) roject, except under the

280  circumstances described in:
281

veinment Code

282 City does not have authority or jurisdiction
283 abilit e ¥hmental approvals or permits or to impose a
284 i fElin arfeglane Project.

285 eveloper and, at Developer's expense, shall undertake
286 y to efigiife this Agreement remains in full force and effect. City,
287 2lecto fite initiatives and referendums required by law to be

288 port, adopt or enact any Subsequently Enacted Law, or take any
289 e the express provisions or spirit and intent of this Agreement or
290 ed, Parties acknowledge the obligation of the City to defend any

7ol

291  challenge to the legal Yvoter-approved ballot measures.

P
292 Section 3.09. Environmental Mitigation. The Parties understand that the Project
293 Mitigated Negative Declaration is intended to be used not only in connection with the Existing
294 Project Approvals, but also in connection with the Subsequent Project Approvals needed for the
295 Project. City acknowledges its obligation, in connection with Subsequent Project Approvals, not
296  to require a supplemental or subsequent EIR, Mitigated Negative Declaration, or Negative
297  declaration, unless required by CEQA. To the extent supplemental or additional environmental
298  review is required in connection with Subsequent Project Approvals, Developer acknowledges
299  that City may require additional mitigation measures that were not required at the time this

8
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Agreement was executed, but only to the extent that such additional mitigations are required by
CEQA.

‘Section 3.10. State and Federal Law. As provided in section 65869.5 of the
Development Agreement Statute, this Agreement shall not preclude the applicability to the

‘Project of changes in laws, regulations, plans or policies, to the extent that such changes are

specifically mandated and required by changes in State or Federal laws or by changes in laws,
regulations, plans or policies of special districts or other governmental entities, other than the
City, created or operating pursuant to the laws of the State of Califor
In the event Changes in the Law prevent or preclude compliance wij]
this Agreement, the Parties shall meet and confer in good faith ing

bne 6k more provisions of
s to determine whether

such provisions of this Agreement shall be modified or suspe pesformance thereof
delayed, as may be necessary to comply with Changes in te ' d Developer shall
agree to such action as may be reasonably requ1red but e €ipt to preserve the
original intent of this Agreement to the maximum exig ient and the
Project Approvals shall remain in full force and eff “f 2550 dance

with the requirements of this Agreement, and, in 4y t, thisZear ¢Project
Approvals shall remain in full force and effect to the exte Jsaméare not inco stent with
such laws or regulations. Nothing in this Agreement shal ude City or Developer from
contesting by any available means (inclutin, i

applicability to the Project any such Chan
Changes in the Law preclude or substantial
the Project economically infeasible, the Part
discretion, may terminate t

NG /ﬁ 7

eloper agiees to make the payments for affordable housmg,

ar,qesL__ssessments Fees and Exactions. Developer agrees to
Jiéssments and exactions which are payable by Developer under
ble Law.,

&
Section 4.04. Processing Fees.

A Developer shall pay City for its actual costs of application review, permit
issuance, monitoring, inspection, and processing for all Subsequent Approvals and the work
done pursuant to them. Actual costs shall be limited to (i) itemized City employee staff time,
billed at the hourly rates established annually by the Director of Finance, (ii) any invoices
payable to third-party providers of goods or services, (iif) any fees charged to the City by third-
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party agencies for review or inspection of the Project. Any flat fees payable under City
ordinance or resolution shall be treated as deposits towards actual costs.

B.  City may, in its sole discretion, contract with one (1) ¢ or more outside inspectors,
engineers, architects, attorneys, financial advisers, or other consultants (each a "Consultant” and
collectively "Consultants") to perform all or any portion of the application review, monitoring,
inspection, testing and evaluation services to be performed in connection with review,
construction and development of the Project. With respect to engmeermg rewew 1n order to -
accomplish the requisite monitoring, inspection, testing and evaluauo

facilities ("Engineering Inspections"), the City Manager, or his/her dg 155 » in his/her
reasonable discretion may approve the retention of a design enging der whose such direct
supervision the Engineering Inspectlons may be carried out o

completion of improvements, in a report which shall be subm’ at the improvements
are acceptable in form and substance to City, that such pstructed in
conformance with the approved plans and speetfican 0 s performed in

C.  City shall estabhsh a depOSIt account fo i er. The develGper deposit
(e sand a method for periodic

replenishment as expenses are incurred §gthat a sufficient baldiise remains to cover currently

@ Subsequent Pro_] ect Approvals

A

g 1res its amendment shall entitle

part of the Project, bt} i ,._,:;9 et that is the subject of the Development

Agreement amendment
to the extent that the

7
13 tion of Water and Wastewater Services. City hereby agrees and that
Allhe and here -"ffj s deemed to be exempt from the City Growth Management

_ made to the Project. City agrees that unless prohibited by a
ted by another governmental agency, or by action taken by the City in

moratorium lawfally
3.03, no change in Existing Rules shall reduce or eliminate these

accordance with Sectidi
allocations,

Section 5.02. Will-Serve Obligation. The allocations of water and wastewater capacity
in Article 5 shall constitute the "will serve" obligation of City with respect to the Project. Said
"will serve" obligation of City is vested by this Development Agreement. The water and waste
water allocations set forth in Exhibit H shall constitute the allocation for the Project, as that term
is defined in the City's Municipal Code. Any needed additional allocation of water or
wastewater service capacity to the Project or the Property shall be subject to the Growth

10
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Management provisions of the City's Municipal Code, if any, in effect at the time of such
request. This provision shall supersede any conflicting City codes or regulations in effect as of

the Effective Date.

Section 5.03. Utility Fees, Charges, and Exactions. Developer shall pay all utility fees,

charges, and exactions as set forth in the Applicable Rules, provided, Utility Connection Fees
shall be in the amounts and for the capacities set forth in Exhibit H.

ARTICLE 6. DEVELOPMENT STANDARDS AND RE REMENTS

Section 6.01. Compliance with State and Federal LaW Dés loper, at its sole cost and

fines, penalties and expenses (including attorneys
connected with Developer's or its contractors' obligati I
Wage Laws, including all claims that may be made by coritiz

party claimants pursuant to Labor Code %; '

aly’or mortgagee ("Morigagee'), who acquires title
ortion thereof, by foreclosure, trustee's sale, deed in licu of

igated. Notwithstanding the provisions of Section 6.01
¢ any obligation or duty under this Agreement to construct or
tion of nprovements, or to guarantee such construction or completion;

@it a Mortgagee shall not be entitled to devote the Property to any use
except in fuIl comph orwith the Project Approvals nor to construct any improvements thereon
or institute any uses otHer than those uses or improvements provided for or authorized by the
Agreement, or otherwise under the Project Approvals.

Section 7.03. Notice of Default to Mortgagee. If City receives a notice from a
Mortgagee requesting a copy of any notice of default given Developer hereunder and specifying
the address for service thereof, then City agrees to use its best efforts to deliver to such
Mortgagee, concurrently with service thereon to Developer, any notice given to Developer with
respect to any claim by City that Developer has committed an event of default, and if City makes
a determination of noncompliance hereunder, City shall likewise use its best efforts to serve

11
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notice of such noncompliance on such Mortgagee concurrently with service thereon on
Developer. Each Mortgagee shall have the right during the same period available to Developer
to cure or remedy, or to commence to cure or remedy, the event of default claimed or the areas of
noncompliance set forth in City's notice. If a Mortgagee shall be required to obtain possession in
order to cure any default, then vis-a-vis the Mortgagee, the time to cure shall be tolled so long as
the Mortgagee is attempting to obtain possession, including by appointment of a receiver or
foreclosure but in no event may this period exceed one hundred twenty (120) days from the

City's notice.

Section 7.04, Estoppel Certificate.

request hereunder shall execute and re i
explaining why it will not do so within t
Manager shall be authorized to execute an

nsel, un fwriters, bond holders and
all clearly indicate that failure of the

pek »rt1ﬁcate Failure of either Party to execute an
by that Party, prov1ded that in the event the

4:33"

from& < celpt thereof (but only if the requestmg Party s request

ARTICLE 8. COOPERATION AND IMPLEMENTATION

Section 8.01. Subsequent Project Approvals. Developer and City acknowledge and
agree that Developer intends to submit applications for Subsequent Project Approvals, In
connection with any Subsequent Discretionary Approvals, the City shall exercise its discretion in
accordance with Applicable Law, the Project Approvals and, as provided by this Agreement,
including the reservations of authority set forth in Section 3.04.

12
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Section 8.02. Acquisition of Land Owned by Third Parties. In any instance where

Developer is required to construct any public improvement on land not owned by Developer,
Developer, at its sole cost and expense, shall acquire or fund the acquisition of, the real property
interests necessary for the construction of such public improvements. If requested by Developer,
where the affected property owner has rejected an offer by Developer based upon market value
as determined by an appraisal prepared by a City approved appraiser in cooperation with City,
and upon Developer's provision of adequate funding, City shall promptly and timely negotiate
and seek the purchase of the necessary real property interests to allow Developer to construct the
public improvements as required by the Project Approvals. Under the %cumstances, in
accordance with the procedures established by law, including Govegfithent Code.

Section 8.04. Mitigation Measures."
Mitigation and Monitoring apd I

party challengm hie

initial adopji feou imiti Teie .~ Existing Project Approvals, and any
Subseque; ' o loper reserves the right to withdraw its application for the
Projeg tleaty its apphcatlon Developer agrees to hlre 11t1gat10n

co G 2
the cost of Tif@ati if any joint defense, including but not limited to, attorneys' fees
incurred by th&&} pgveloper. Developer further agrees that it shall pay for any legal
fees actually incUE; ty in providing advice or oversight or assistance in defense of any

receiving any Wntten lgmand therefore which may be made from time to tlme during the course
of such litigation challénges, including City's own legal counsel fees and court costs. Developer
further agrees to indemnify and hold City harmless from and against any and all ¢claims for
damages including recovery of the third party's litigations expenses, including attorney's fees,
regardless of Developer's withdrawal of its application. If Developer elects not to contest such
litigation challenges, then the City shall have no obligation to contest such challenges.

B. In addition, City shall have the right, but not the obligation, to contest or defend
such litigation challenges, in the event that Developer elects not to do so. If City elects to contest
or defend such litigation challenges, Developer shall be obligated to bear any of City's related

13
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costs and expenses, including City's attorney fees, and shall indemnify, defend, and hold
harmless City and its officials and employees from and against any claims, losses, or liabilities
assessed or awarded against City by way of judgment, settlement, or stipulation.

ARTICLE 9. ASSIGNMENT, TRANSFER AND NOTICE

Section 9.01. Assignment.

A, Crty Approval Required. No sale, transfer or assrgnme "_0_ all or a portion of the

rrghts title and interests therein to any person, ﬁrm or corpora ton a
this Agreement without written approval by City, prov1dedt i/ Develofigha
portion of its interest in the Property, subject to the appr ity, \ehiis approval shall
not be unreasonably withheld. )

B.  Notice: Qualifications, Developer#t iotice of

any intent to sell, assign, or transfer all or a portion of & _”?"' % ;' Srtion of i its
interest in this Agreement at least sixty (60) days in advarr
Wrrtten ev1dence of the proposed transfe Be

¢ : Paity to perform any term or provision of this
" f'this Agreement, In the event of alleged breach of any

tmg specifying , nature’gt the breach and the manner in which said breach or
atisfactorily :e_f‘e ed, arffd the Party in breach shalI have thirty (30} days following

within a thirty (30) daj#getiod following notice to the non-breaching Party, notify the non-
breaching Party of thesime it will take to cure such breach which shall be a reasonable period
under the circumstances (" Extended Cure Period"), commence to cure such breach; and be
proceeding diligently to cure such breach. Subject to the provisions of Section 10,06, the
Extended Cure Period shall in no event exceed one hundred twenty (120) days unless otherwise
agreed by the parties. During the Cure Period or Extended Cure Period, the Party charged shall
not be considered in default for purposes of termination or institution of legal proceedings; but
the City's right to refuse to issue a permit or Subsequent Project Approval, under Section 10.03,
shall not be limited by this provision. The failure of any Party to give notice of any breach shall
not be deemed to be a waiver of that Party's right to allege any other breach at any other time.

14
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